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Abstract

This research intends to explore Indonesian bankruptcy law, particularly the
Law of the Republic of Indonesia Number 37 of 2004 regarding Bankruptcy
and Suspension of Debt Payment Obligations (Law 37/2004), from the point of
view of entrepreneurs in relation to the concept of insolvency. The methodol-
ogy employed in this study is a legal-dogmatic approach, a specific form of legal
research that emphasizes the examination of the normative legal system as both
the subject of study and the guiding framework of Indonesian bankruptcy law.
The legal-dogmatic research method applied here involves analysing the estab-
lished positive norms presently in effect within the Indonesian legal system,
utilizing secondary data and conducting literature reviews through a descrip-
tive qualitative lens. Data collection is performed through observations and
documentation, including court rulings, with data analysis conducted using
systematic grammatical interpretation and deductive reasoning to draw conclu-
sions. The findings of this research aim to promote reforms in Indonesian bank-
ruptcy law regarding the concept of insolvency, making it more ideal and sup-
portive of entrepreneurs. This could be accomplished by integrating elements
from Chapter 11 of the United States Bankruptcy Code. Ultimately, the out-
comes of this study are hoped to stimulate business transformation and en-
hance the entrepreneurial environment in Indonesia. Consequently, this research
advocates for the development and modernization of laws to establish a more
effective definition of insolvency in Law 37/2004, prioritizing entrepreneurs’
needs. This initiative will bolster legal certainty and advantages for businesses
in Indonesia, fulfilling the guarantees set forth in the constitution, which en-
compasses fundamental rights such as acknowledgment, protection, and equi-
table treatment under the law, as outlined in Article 28D paragraph (1) of the
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1945 Constitution of the Republic of Indonesia.
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1. Introduction

Legal dogmatics is an instrument that functions to reconstruct the law (Varga,
2008) and to implement and form legal policies (Narits, 2007). Legal dogmatics is
a methodological effort that seeks to provide clarity and certainty to legal norms,
which are often guided by legal theories and underlying philosophical principles
in making legal policies. According to Narits (2007), legal policy must be inter-
preted as the formation of social and political life through statutory provisions
designed and established by public authorities. This includes the implementation
of justice in a dogmatic system. A dogmatic system is a rational and logical order
used to resolve problems of applying law in certain cases (Bacigalupo, 2018), for
example, through the application of legal politics in resolving bankruptcy cases
(Devi et al., 2022). According to Devi et al. (2022), the application of legal policy
with the concept of justice in resolving bankruptcy cases can be interpreted as a
situation where the debtor stops paying his debts that have matured, so that, by a
commercial court decision, his assets are declared as general confiscation, to be
sold by the curator and distributed to his creditors fairly and equally according to
their proportions, with the supervision of the supervising judge. Devi et al. (2022)
stated that the confiscation carried out based on a commercial court decision on
the debtor’s assets is declared as general confiscation to guarantee the interests of
all creditors and prevent the execution requested by individual creditors. Bank-
ruptcy is a system created to provide debt relief to debtors experiencing financial
difficulties while at the same time providing some of the debtor’s assets to credi-
tors (Robert et al., 2021).

Bankruptcy only concerns the general seizure of the bankrupt debtor’s assets,
excluding civil rights outside property law, civil rights, public rights, and social
rights in social interactions (Devi et al., 2022). Bankruptcy law is crucial for com-
panies related to financial restructuring and business continuity, because it pro-
vides a structured framework for resolving financial difficulties, balancing the in-
terests of debtors, creditors, and stakeholders, and ultimately promoting economic
stability and recovery. Bankruptcy law regarding the definition of insolvency from
the perspective of entrepreneurs, as a study of dogmatic law, is an important issue.
According to Lee et al. (2007), bankruptcy law regarding the definition of insol-
vency from the perspective of entrepreneurs states that if bankrupt entrepreneurs
are excessively punished for failure, they may miss out on opportunities that have

the potential to generate high profits. According to Ratten (2023), an entrepreneur
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is a person or individual who can create products and services related to goods
and services for consumers and who focuses on new markets or technological dis-
coveries. Bankruptcy law, which defines insolvency from an entrepreneur’s per-
spective, is expected to act as a crucial safety net that can encourage entrepreneurs
to take action, for example, by taking risks and innovating, by mitigating the po-
tential financial ruin associated with business failure. Bankruptcy law, which de-
fines insolvency from an entrepreneur’s perspective, aims to encourage business
transformation and foster a more dynamic and resilient entrepreneurial ecosys-
tem. Bankruptcy law serves to provide a safety net and transparency by offering a
structured process for entrepreneurs to address significant debt, preventing dis-
orderly bankruptcies, and providing transparency to all parties involved through
court oversight and the appointment of a trustee or administrator (The Lee Law
Firm, 2024).

Therefore, the formulation of bankruptcy requirements and the summary of
evidence in Law Number 37 of 2004 could adopt a responsive framework, requir-
ing the use of the balance sheet test and requiring judges to proactively evaluate
the strength of the evidence, echoing practices in the French and Dutch legal sys-
tems (Tan et al., 2024). Prusak et al. (2021) stated that bankruptcy law can play a
significant role and be a factor influencing the development of entrepreneurship,
innovation, and economic growth. According to Nair (2025), bankruptcy law pro-
vides solutions for companies experiencing difficulties and helps them recover,
providing a framework for companies experiencing financial difficulties to reor-
ganize their operations and debts or liquidate assets, with varying degrees of suc-
cess depending on the effectiveness of the legal framework and the specific eco-
nomic context of a country. The theoretical perspective on financial restructuring
and bankruptcy law is deeply rooted in economic and legal frameworks (Celestin
& Vedaste, 2024). In general, bankruptcy is defined as a state of an entity, whether
an individual or a company, that is unable to meet its financial obligations. The
bankruptcy process not only impacts the debtor but also has far-reaching conse-
quences for creditors, employees, and the economy as a whole. While the acceler-
ation of technological and informatics advancements has become a driving factor
in the economic, business, and investment sectors, it has also paved the way for
the evolution of economic law, particularly bankruptcy law (Fahamsyah et al.,
2024). Bankruptcy law significantly influences the development of innovation, the
realization of its benefits for society, and the avoidance or limitation of associated
risks (OECD/KDI, 2021). In this context, regulatory quality is a priority for en-
forcement in a context of high uncertainty and rapid change (OECD/KDI, 2021).

In Indonesia, bankruptcy law is regulated by the Law of the Republic of Indo-
nesia Number 37 of 2004 concerning Bankruptcy and Suspension of Debt Pay-
ment Obligations, or Undang-Undang Republik Indonesia Nomor37 Tahun?2004
tentang Kepailitan dan Penundaan Kewajiban Pembayaran Utang, or UUK PKPU
(hereinafter referred to as Law 37/2004). In principle, Law 37/2004 provides a fun-

damental legal framework for addressing corporate solvency and restructuring is-
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sues, which are crucial for maintaining national economic stability. However, In-
donesian bankruptcy law, which regulates bankruptcy, is outdated (Robert et al.,
2021) and has not been implemented as planned at the implementation level
(Pratama et al., 2025). This is due to various weaknesses in the substance of the
regulation, including ambiguity in the legislation that ultimately leads to multiple
interpretations (Pratama et al., 2025). Evidence is applied in procedural law for
bankruptcy applications and the suspension of debt payment obligations, or
Penundaan Kewajiban Pembayaran Utang, or PKPU (Shubhan, 2019). According
to Shubhan (2019), this problem arises because: 1) The requirement for simple
evidence actually makes bankruptcy petitions complicated and legally uncertain.
Therefore, the norm of simple evidence needs to be reconstructed. This burden is
met in bankruptcy petitions and PKPU petitions with two (2) requirements, namely,
unpaid debt that is due and collectable and the presence of at least two creditors.
In other words, Indonesian bankruptcy law only requires simple evidence and
contains provisions that do not definitively set limits on such evidence, which
makes the norm unclear; and 2) In practice, judges have rejected bankruptcy pe-
titions with insignificant evidence. Furthermore, differences arise in complex de-
cisions regarding petition requirements. The courts decide that the case is not that
simple. Conversely, there are also simple cases that the courts decide are not sim-
ple and for which the bankruptcy petition is rejected.

Based on the various previous descriptions, legal dogmatics can be interpreted
as a core component of legal studies, involving doctrinal legal studies, which focus
primarily on the interpretation, systematisation, and application of the applicable
law to solve concrete legal problems. Then, the definition of bankruptcy is a gen-
eral seizure of all assets of a bankrupt debtor, whose management and settlement
are carried out by a curator under the supervision of a supervising judge as regu-
lated in Article 1 number Law 37/2004. Meanwhile, the definition of insolvency
in bankruptcy law is a state of being unable to pay its debts, as explained in the
Explanation of Article 57 paragraph (1) of Law 37/2004. A company may be una-
ble to pay creditors due to financial difficulties. Indonesian bankruptcy law, which
is primarily regulated in Law No. 37 of 2004 concerning Bankruptcy and Suspen-
sion of Debt Payment Obligations, or UU PKPU (Law 37/2004), faces several is-
sues, including a limited focus on liquidation rather than debt restructuring, alack
of detail regarding a comprehensive debt restructuring mechanism, the absence
of clear standards for assessing business viability in rescue plans, and inadequate
oversight of rescue plan implementation. Furthermore, the ease with which debt-
ors can file for bankruptcy presents challenges, and concerns arise regarding the
equitable distribution of assets to concurrent creditors.

Thus, the need for a review of legal dogmatics to reconstruct Indonesian bank-
ruptcy law, particularly regarding the definition of insolvency from the point of
view of entrepreneurs, arises from a desire to align the law with evolving economic
realities and to provide a more effective and nuanced approach to financial dis-

tress and restructuring. This reconstruction is driven by several factors, including
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the limitations of the current definition of insolvency, which do not fully reflect
the complexity of modern business operations and financial distress, potentially
leading to inappropriate or ineffective bankruptcy proceedings. Then, there is a
recognized need to compare and potentially combine principles from other juris-
dictions and international standards, which often include concepts such as the
creditor’s best interest test and the reasonableness test to protect entrepreneurs
and encourage restructuring: In this regard, a clearer and more comprehensive
definition of insolvency, especially from the point of view of entrepreneurs, can
facilitate timely and appropriate restructuring efforts, offering better recovery op-
portunities for businesses through the reconstruction of Indonesian bankruptcy
law on the definition of insolvency from the point of view of entrepreneurs as a

study of dogmatic law.

2. Literature Review

Legal Dogmatics—Simply put, legal dogmatics is defined as a method that re-
fers to activities and their products (Leao, 2020). Dogmatics is a system of con-
cepts that aims to rationalize law enforcement practices and avoid law enforce-
ment based on intuitions of justice that are considered difficult to control (Baciga-
lupo, 2018). According to Vachev (2023), legal dogmatics can be understood in
two ways as follows: 1) law that is independent of the legal rules that apply at a
certain time and place; and 2). The proper meaning of law is clarified and system-
atized to reveal and then conceptualize a reality that is not at all limited to the
hermeneutical analysis of legal texts but also includes the development of law and
the need to find material legitimacy for the use of coercion by the state against
citizens. Legal dogmatics is developed with positive law as a limitation and refer-
ence and primarily focuses on solving real problems that are claimed to be im-
portant guarantees for citizens in avoiding arbitrariness (Diazy Garcia Conlledo,
2023). According to Varga (2008), the purpose of focusing on constructing such
a scientific re-representation is to identify essential correlations in the verbal man-
ifestations of legal authority, from its phenomenal expressions considered as ag-
gregates of facts that can be experienced empirically (and therefore can be recon-
structed scientifically). Therefore, legal dogmatics plays an important role in iden-
tifying legal rules and resolving legal uncertainty (Manrique et al., 2017). As a type
of normative legal research method, legal-dogmatic research is a type of legal re-
search that deals with the principles, rules, and concepts that govern a particular
field or institution and analyses the relationships between them to resolve legal
ambiguities and gaps (Smits, 2017). Dogmatic legal research specifically focuses
on the substance and practical function of legal rules to solve a particular legal
problem (Siems & Sithigh, 2015). According to Shidarta (2015), Indonesian dog-
matic law is a system of positive norms that currently applies within the Indone-
sian legal jurisdiction. Based on several expert opinions, it can be interpreted that
legal dogmatics in law refers to the systematic interpretation and application of

the legal rules and norms that exist in concrete cases, which often focus on written
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law and aim to clarify, systematize, and understand normative systems closely re-
lated to legal positivism. In this case, legal dogmatics seeks to interpret and apply
the law as established by legitimate authorities but can also incorporate philosoph-
ical principles and legal theory in its interpretation. Furthermore, the method of
legal dogmatics generally uses logical deduction and aims to build a theoretical
system based on central dogmas.

Definition of Insolvency—Definition of the term insolvency and its subspecies
(inability to pay debts, cessation of payments, possible or imminent inability to
pay) (Bork et al., 2024). In other words, Stanley (1962) stated that the definition
of insolvency is bankruptcy or being unable to pay debts when they fall due. Ac-
cording to ASIC—Australian Securities & Investments Commission (2025), bank-
ruptcy is a condition in which a company or individual is unable to pay debts when
they fall due, and there are several options available to bankrupt companies or
individuals as follows: 1) The most common corporate bankruptcy procedures for
bankrupt companies are liquidation, small business restructuring, voluntary ad-
ministration, and administration; and 2) The personal bankruptcy procedures avail-
able to bankrupt individuals are bankruptcy and personal bankruptcy agreements.
Garner (2000), in The Black’s Law Dictionary (7th Edition), defines insolvency as
a condition of inability to pay debts when they fall due or in the normal course of
business. This dictionary also defines bankruptcy as a legal procedure usually trig-
gered by insolvency, in which an individual is relieved of most debts and under-
goes a court-supervised reorganization or liquidation for the benefit of its credi-
tors. Insolvency occurs when an individual or business entity is unable to meet its
obligations or is unable to pay debts (Anderson, 2017), and the bankruptcy/liqui-
dation process is used to secure debts from creditors (Oyedepo, 2008). Based on
several expert opinions, it can be interpreted that the definition of insolvency in
bankruptcy law is a financial condition in which an individual or entity is unable
to meet its financial obligations as they fall due, or in which its liabilities exceed
its assets. Although the specific legal definition varies by jurisdiction, The core
concept centres on the debtor’s inability to pay debts as they fall due. For example,
a company that fails to pay employees or suppliers on time may be considered
insolvent on this basis; however, in some contexts, bankruptcy is defined by a bal-
ance sheet in which the total value of the debtor’s assets is lower than its total
liabilities.

Bankruptcy Law—The definition of bankruptcy refers to Article 1 Number 1
of Law Number 37 of 2004 concerning Bankruptcy and Suspension of Debt Pay-
ment Obligations (Law 37/2004), which states that bankruptcy is a general seizure
of all assets of a bankrupt debtor whose management is carried out by a curator
under the supervision of a Supervisory Judge as regulated in the law. In bank-
ruptcy, in addition to the principle of equality of creditors or equal treatment of
creditors (paritas creditorium) and the principle of equally and proportionally or
on equal footing and in proportion (pari passu pro rata parte), there are also prin-

ciples of debt collection and debt forgiveness (Dirgantara, 2019). According to
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Mulyadi (2005), the definition of the principle of paritas creditorium is that every
action taken by a person in the field of assets will always have an impact on his
assets, whether it increases the amount of his assets or later reduces the amount
of his assets. Meanwhile, the understanding of the principle of pari passu pro rata
parte is that all the debtor’s assets, by law, are joint guarantees for the creditors,
and the proceeds must be distributed proportionally among them, unless there are
creditors who, according to the law, must be prioritized in receiving payment of
their bills (Mulyadi, 2001). Bankruptcy is a legal statement of financial insolvency
for individuals or companies that provides certain legal protections for debtors
and creditors (Cohen, 2015). According to Sjahdeini (2008), bankruptcy law was
established to prevent creditors from competitively seizing and liquidating debtor
assets, which can result in unfair asset distribution. This legal framework explains
the purpose, benefits, and core functions of bankruptcy law: in particular, to pre-
vent creditors from engaging in destructive competition to control and liquidate
debtor assets when those assets are insufficient to pay off outstanding debts—in
other words, when the debtor’s liabilities exceed his assets. This view is in line with
Onakoya & Olotu (2017), who stated that the main purpose of bankruptcy law is
to provide protection and relief to debtor entities by offering a means of fair dis-
tribution of debtor assets among all creditors. Bankruptcy law is designed to pre-
vent potentially fraudulent actions that can undermine its purpose (Onakoya &
Olotu, 2017). Based on several expert opinions, it can be interpreted that bank-
ruptcy law is a specific action that considers the state of the bankrupt debtor, such
as failing to pay debts after a final decision or transferring assets for the benefit of
creditors, and bankruptcy procedures aim to manage debt settlement, ensure fair
payments to creditors, and potentially offer a new start for the debtor.
Entrepreneur—In terminology, the term entrepreneur comes from French, which
has the meaning of identifying brave individuals who drive economic progress by
finding new and better ways of doing things (Leadbeater, 2001). According to
Schumpeter (1965) in Tran & Von Korflesch (2016), entrepreneurs are individuals
who exploit market opportunities through technical and/or organizational inno-
vation. Leadbeater (2001) states that entrepreneurs have the following character-
istics: 1) having an advantage in finding unmet needs; a person or individual who
can mobilize underutilized resources to meet needs; and 2) being driven and de-
termined, ambitious and charismatic to seek change, respond to it, and exploit it
as a business opportunity. Then, Bolton and Thompson (2002) define entrepre-
neurs as those who bring change in every field of activity, see opportunities, do
something different, and multiply the opportunity/opportunity ratio. Filion (2011)
defines an entrepreneur as a person or individual who can innovate, recognize
business opportunities, practice good risk management, and has the ability to use
resources to increase the added value of goods and services. According to Bell
(2013), entrepreneurs have five characteristics, including opportunism, genius
and creativity, persistence, the ability to connect the dots in the business sector,

and courage in taking risks. Meanwhile, Lowrey (2003) states that an entrepreneur
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can be understood as someone who has the desire to achieve the goals of survival
and economic progress, understands the social constitution, and has the flexibility
to adjust government policies related to the role of economic institutions to en-
courage development and economic growth. Based on several expert opinions, it
can be interpreted that entrepreneurs are individuals who are drivers of the econ-
omy and sources of innovation, where old ideas are replaced by new, innovative
ideas in identifying and exploiting new business opportunities, creating new busi-
nesses or significantly improving existing businesses, bearing business or com-
pany risks and reward most of the income, and focusing on economic impact to

produce valuable goods and services.

3. Methodology

This research method uses a type of legal-dogmatic research method, a type of
legal research that focuses on studying the normative legal system (Soekanto &
Mamudji, 2003), not only as a research subject but also as the normative frame-
work of Indonesian bankruptcy law. The legal-dogmatic research method used in
this study is used to examine the positive norm system currently in force in the
Indonesian legal jurisdictional area against secondary data using literature studies
(Marzuki, 2010) and a descriptive qualitative method approach (Keirl and Miller
in Moleong, 2004). Meanwhile, data collection techniques are carried out through
observation and documentation in the form of court decisions, and data analysis
uses systematic grammatical interpretation as well as deductive methods to con-
clude. The results of this study are expected to encourage efforts to reform Indo-
nesian bankruptcy law regarding the definition of ideal and progressive (pro-en-
trepreneur) insolvency as written in laws and regulations or norms that are con-
sidered appropriate benchmarks (Amiruddin & Asikin, 2000). Primary legal ma-
terials consist of laws and regulations arranged in a hierarchy (Marzuki, 2010) and
are authoritative in the form of laws and regulations relating to bankruptcy law,
namely the 1945 Constitution of the Republic of Indonesia (UUD NRI 1945) and
Law of the Republic of Indonesia Number 37 of 2004 concerning Bankruptcy and
Suspension of Debt Payment Obligations (UU 37/2004). Meanwhile, secondary
legal materials consist of textbooks, legal journals, and the results of recent sym-
posiums related to the research topic (Ibrahim, 2008), and tertiary legal materials
are legal materials that provide guidance and explanations to primary and second-
ary legal materials, for example, dictionaries and & encyclopedias (Suardita, 2017).
The focus of this research is to examine the effectiveness of the implementation
of Law 37/2004 in the field and identify obstacles and their impact on society,
specifically on entrepreneurs in Indonesia. Then, data collection techniques are
carried out through observation and documentation in the form of court decisions
and reports (Taherdoost, 2021; Sugiyono, 2020). Adi (2010) defines observation
as a data collection method that uses direct or indirect observation.

Experts state that observation (both direct and participatory) and documenta-

tion (such as court decisions and reports) are valid and strategic data collection
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techniques in research. Creswell (2014) defines observation as a data mining pro-
cess carried out directly by the researcher by conducting detailed observations of
humans and their environment in the research arena. Observation involves direct
observation of the phenomena being studied (Sugiyono, 2020), while documenta-
tion focuses on the analysis of relevant documents to obtain data (Bowen, 2009).
Data analysis uses grammatical and systematic interpretation, as well as deductive
methods to conclude (Alem, 2020), and will be carried out qualitatively. Further-
more, the results of this study are expected to provide comprehensive advice on
everything that needs to be done to resolve legal problems related to the effective-
ness of the application and the impact of the definition of insolvency in the Re-
public of Indonesia Law Number 37 of 2004 concerning Bankruptcy and Suspen-
sion of Debt Payment Obligations, or UUK PKPU, or Law 37/2004. Although it
has been amended several times, the PKPU Law, or Law 37/2004, still provides
insufficient protection, especially for unsecured creditors (International Insol-
vency Institute, n.d.). Therefore, the government, together with the House of Rep-
resentatives of the Republic of Indonesia or Dewan Perwakilan Rakyat Republik
Indonesia (DPR RI), is expected to be able to resolve the problem of the definition
of insolvency in the PKPU Law or Law 37/2004 through the creation and renewal
of the law (Hakim & Havez, 2020). Based on the background of the problems in
this study, this study is entitled “Reconstruction of Indonesian Bankruptcy Law
Concerning the Definition of Insolvency from the Point of View of Entrepreneurs:
A Study of Legal Dogmatics”. Therefore, the researcher tries to emphasize the for-
mulation of the research problem as follows:

1) In Indonesian positive law, the definition of insolvency for entrepreneurs is
regulated primarily by Law No. 37 of 2004 on Bankruptcy and Suspension of Debt
Payment Obligations (Undang-Undang Kepailitan dan Penundaan Kewajiban
Pembayaran Utang, “Law 37/2004”). The salient points are: 1) Statutory test for
insolvency (Article 2(1) Law 37/2004): a) The debtor (including an entrepreneur,
whether an individual trader or a legal-entity business) must have at least two
creditors; and b) The debtor must have failed to pay at least one matured and
payable debt (“sudah jatuh tempo dan dapat ditagih”); 2) Petition and adjudica-
tion: a) A bankruptcy petition may be filed by the debtor, one or more creditors,
the Public Prosecutor (in the public interest), Bank Indonesia or the Financial
Services Authority (for certain financial institutions), or the Curator supervising
a prior debt-restructuring plan. b) The Commercial Court must decide within 60
days of filing; once granted, the decision constitutes a general attachment (sita
umum) over all the debtor’s assets, which are managed and liquidated by a court-
appointed Receiver (Kurator) under the supervision of a Supervisory Judge (Ha-
kim Pengawas); 3) Nature of the insolvency test: a) Indonesian law adopts a “cash-
flow” or “cessation-of-payments” test rather than a “balance-sheet” test. It is suf-
ficient that the debtor cannot pay one due debt, irrespective of whether total assets
still exceed total liabilities. b) Consequently, an entrepreneur who remains solvent

on paper but lacks liquidity to meet a single matured obligation can be declared
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bankrupt; 4) Supplementary provisions: a) The Indonesian Civil Code (Burgerlijk
Wetboek) and the Commercial Code ( Wetboek van Koophandel) supply general
rules on obligations and commercial acts. b) For corporate entrepreneurs, Law
No. 40 of 2007 on Limited Liability Companies requires directors to file for bank-
ruptcy if the company is “clearly” insolvent to avoid personal liability for losses
arising from late filing; and 5) Implications for entrepreneurs: a) Early liquidity
management is crucial, as the statutory threshold is low. b) Once bankruptcy is
declared, business control transfers immediately to the Receiver, limiting the en-
trepreneur’s ability to restructure informally. c¢) Directors can incur personal lia-
bility for wrongful trading if they allow the company to continue operating when
insolvency is evident. In summary, Indonesian positive law defines insolvency for
entrepreneurs through a straightforward cash-flow test under Law 37/2004: the
existence of at least two creditors and the inability to pay one due debt.

2) The Indonesian Bankruptcy Law (Law No. 37 of 2004) defines a debtor as
insolvent when 1) the debtor has at least two creditors and 2) one matured and
payable debt remains unpaid. This “cessation-of-payment” test, which does not
require proof of balance-sheet insolvency or an overall inability to pay, directly
affects entrepreneurs in several ways: 1) Lower bankruptcy threshold a) A single
unpaid debt can trigger insolvency proceedings, so entrepreneurs face a height-
ened risk of being placed into bankruptcy even when their businesses remain eco-
nomically viable; 2) Increased creditor leverage a) Creditors can use the threat of
a bankruptcy petition as a collection tool, pressuring entrepreneurs to settle dis-
putes quickly—often on less favourable terms—simply to avoid proceedings; 3)
Early loss of control over the business a) Once the court declares bankruptcy,
management authority transfers to the court-appointed receiver, depriving entre-
preneurs of decision-making power at a relatively early stage of financial distress;
4) Deterrence of risk-taking and access to credit a) The ease with which creditors
can initiate proceedings makes entrepreneurial ventures appear riskier, poten-
tially discouraging borrowing and investment or leading to higher financing costs;
5) Transaction-cost and compliance burden a) Entrepreneurs must devote re-
sources to liquidity management, contract drafting, and contingency planning to
mitigate the possibility of a sudden bankruptcy filing; and 6) Potential impedi-
ment to restructuring a) Because bankruptcy can be opened before genuine finan-
cial collapse, entrepreneurs may be forced into liquidation rather than having suf-
ficient time to pursue informal workouts or court-supervised suspension-of-pay-
ment (PKPU) procedures. Overall, the statutory definition creates a pro-creditor
environment that elevates bankruptcy exposure, influences entrepreneurial be-
havior, and shapes the strategic landscape in which Indonesian businesses oper-
ate.

3) Indonesian bankruptcy law is primarily governed by Law No. 37 of 2004
concerning Bankruptcy and Suspension of Debt Payment Obligations (Law
37/2004). Investigations into Law 37/2004 indicate that this law does not provide

details on the definition of insolvency from a business perspective. However, the
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adequacy of the legal framework, particularly about cross-border insolvency and
asset recovery, is a key concern. The limitations of Indonesian bankruptcy law in
addressing issues such as asset transfer and international aspects can pose chal-
lenges for businesses facing bankruptcy.

4) Indonesian bankruptcy law is primarily governed by Law No. 37 of 2004 con-
cerning Bankruptcy and Suspension of Debt Payment Obligations (Law 37/2004).
However, this law has been criticized for its shortcomings, particularly in handling
cross-border insolvency cases. Currently, Law 37/2004 faces challenges related to
fairness and efficiency in resolving debt issues, particularly regarding the ease of
filing for bankruptcy and the need for a stronger legal framework for cross-border
insolvency. Additionally, concerns exist about the potential for abuse of this law
by both debtors and creditors. For example: 1) Ease of Bankruptcy Filing: This law
permits bankruptcy filing based on relatively simple criteria: the existence of a
past-due debt and at least two creditors. This raises concerns about the potential
for abuse, where bankruptcy is used as a tool for intimidation or as a strategic
business move, rather than as a real solution to unsustainable debt. There are calls
for a more nuanced approach, perhaps including an “insolvency test” to assess a
debtor’s inability to pay before declaring bankruptcy; 2) Cross-Border Insolvency:
Indonesian bankruptcy law tends to be inadequate to address the complexities of
cross-border insolvency involving multinational corporations and transnational
transactions. This includes issues such as access to foreign assets, creditor rights,
and jurisdictional issues, which require a more comprehensive legal framework.
The UNCITRAL Model Law on Cross-Border Insolvency is seen as a potential
model to address these issues and promote legal certainty for international trade
and investment. According to the United Nations (1994), the UNCITRAL Model
Law refers to a set of standardized rules and recommendations developed by the
United Nations Commission on International Trade Law (UNCITRAL) to assist
countries in updating their domestic laws related to various areas of international
trade and commercial law. These model laws provide a framework for national
legislatures to modernize their laws, promoting consistency and predictability in
international transactions (United Nations, 1994). 3) Fairness and Efficiency: In-
donesia’s current bankruptcy legal framework tends to be insufficient in balancing
the interests of debtors and creditors, particularly in situations where debtors may
still be able to continue their business operations. There is a need to incorporate
the principle of going concern into bankruptcy law to ensure a more balanced
approach to debt resolution. Furthermore, legal procedures and potential legal
uncertainty may also lead to increased lending risks for financial institutions, po-
tentially resulting in higher interest rates and higher borrowing costs; and 4) Po-
tential for Abuse: The ease of filing for bankruptcy can be exploited by debtors
seeking to restructure their debts or creditors using bankruptcy as a form of cor-
porate action. This highlights the need for a stronger legal framework that can
distinguish between true insolvency and the strategic use of bankruptcy proceed-
ings. This means that Law 37/2004 needs to be further developed to address these
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issues and ensure a more balanced, efficient, and fair system for handling bank-
ruptcy and debt resolution in Indonesia.

Therefore, this study aims to reconstruct Indonesian bankruptcy law, Law of
the Republic of Indonesia Number 37 of 2004 concerning Bankruptcy and Sus-
pension of Debt Payment Obligations (Law 37/2004), regarding the definition of
insolvency from the point of view of entrepreneurs: a study of legal dogmatics.
The following is the scope of discussion of this research, which consists of 1) The
positive legal framework regarding the definition of insolvency in bankruptcy law
the point of view of entrepreneurs; 2) The direct impact of the definition of insol-
vency in bankruptcy law from the point of view of entrepreneurs; 3) The applica-
tion of a positive legal framework regarding the definition of insolvency in bank-
ruptcy law from the point of view of entrepreneurs; and 4) The ideal and progres-
sive legal framework regarding the definition of insolvency in bankruptcy from
the point of view of entrepreneurs. Furthermore, this article ends with conclusions

and suggestions as described in Figure 1 below as follows:

~

* The Direct Impact of the
Definition of Insolvency in
Indonesian Bankruptcy Law
on Entrepreneurs

-

« Positive Legal Framework on
the Definition of Insolvency
in Indonesian Bankruptcy
Law From The Point of View
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4 )
4. 3.
An Ideal and Implementatio
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Legal Framework on the Legal Lergal Legal Framework on the
Definition of Insolvency in Eramework Framework Definition of Insolvency in

Indonesian Bankruptcy Law
From The Point of View of
Entrepreneurs

J

Bankruptcy Law From The
Point of View of
Entrepreneurs

\.

Figure 1. Reconstruction of Indonesian bankruptcy law concerning the definition of insol-
vency from the point of view of entrepreneurs: a study of legal dogmatics.

3.1. The Positive Legal Framework on the Definition of Insolvency
in Indonesian Bankruptcy Law from the Point of View of
Entrepreneurs

In Indonesia, historically, bankruptcy law has undergone several amendments, in-
cluding the issuance of Faillissements-Verordening Staatsblad 1905 Number 217
in conjunction with Staatsblad 1906 Number 348 (hereinafter referred to as Fail-
lissements- Verordening), which was promulgated on November 1, 1906. Then, it
was followed by the Government Regulation of the Republic of Indonesia in lieu
of Law Number 1 of 1998 concerning Bankruptcy or Peraturan Pemerintah Peng-
ganti Undang-Undang (PERPPU 1/1998), which was subsequently stipulated as
Law of the Republic of Indonesia Number 4 of 1998 concerning Bankruptcy (Law
4/1998). Since 2004, the prevailing regulation in Indonesian bankruptcy law has
been Law of the Republic of Indonesia Number 37 of 2004 concerning Bankruptcy
and Suspension of Debt Payment Obligations (UUK PKPU) (hereinafter abbrevi-
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ated as Law 37/2004). Within the context of Indonesian bankruptcy law, insol-
vency, from a business perspective, refers to a condition in which a debtor (busi-
nessperson) is unable to meet their debt payment obligations as they mature, po-
tentially leading to bankruptcy. Although the Bankruptcy Law does not explicitly
define insolvency, the concept is implied in various provisions, particularly those
related to bankruptcy and Suspension of Debt Payment Obligations (PKPU). The
positive legal framework and the business perspective include those described in
Table 1 below:

Table 1. The Positive legal framework on insolvency in the law of the republic of Indonesia number 37 of 2004 concerning bank-
ruptcy and suspension of debt payment obligations (Law 37/2004).

No Provision Article Explanation

= The definition of bankruptcy refers to Article 1,
Number 1, of Law Number 37 of 2004.

Law of the Republic of Indonesi
aw ol e tepto fc o Indonesia Bankruptcy is a general seizure of all assets of a

Number 37 of 2004 coanermng bankrupt debtor, whose management and

Bankruptcy and Suspension of Debt
Payment Obligations (Law 37/2004) or
Undang-Undang Republik Indonesia

1. Nomor37 Tahun 2004 tentang
Kepailitan dan Penundaan Kewajiban
Pembayaran Utang or UUK PKPU (UU
37/2004)—Law 37/2004 is the main
legal basis regarding bankruptcy and

PKPU in Indonesia.

administration are carried out by a curator under
the supervision of a supervisory judge, as

Article 1 of Law regulated by the law. In bankruptcy, not only do

37/2004 the principles of paritas creditorium and pari

passu pro rata parte apply, but the principles of
debt collection and debt forgiveness also apply.

= Bankruptcy is a general seizure of all assets of a

bankrupt debtor, whose management is carried
out by a curator under the supervision of a
supervisory judge.

] A debtor with two or more creditors who fails to
pay at least one debt that is due and payable is
declared bankrupt by a court decision, either at
their request or at the request of one or more
creditors. Law Number 37 of 2004 has further
legal implications, such that the concept of
bankruptcy and the suspension of debt payment
obligations still fall far short of the three legal
principles: legal certainty, legal expediency, and
legal justice. This, particularly regarding the
bankruptcy of a solvent and prospective

Definiti f Bankrupt d Its Legal Article 2(1) L
clinftion of Daniriiptcy anc Ts Lega rticle 2(1) Law company, clearly contradicts the principle of the

Implications 37/2004
P company’s recovery from financial difficulties.

The principle of debt collection in modern
bankruptcy law is manifested in the form of
asset liquidation, which involves writing off the
debtor’s debts if the assets are insufficient,
without consideration of the debtor’s financial
performance or the amount of assets exceeding
the debts. The principle of debt forgiveness is
realized through debt cancellation and the
possibility of starting a new business without the
burden of old debts (Yuhassarie, 2005).
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Continued

Definition of Bankruptcy and Its Legal
Implications

Article 2(1) Law

37/2004

The PKPU process, which is based on the results
of the debtor’s peace plan for debt settlement, will
have legal consequences if the creditors reject the
peace plan (Article 285 in conjunction with
Article 286 in conjunction with Article 289 in
conjunction with Article 291 in conjunction with
Article 292 of Law No. 37 of 2004). The
explanation of Article 292 of Law No. 37 of 2004
states that the decision to declare bankruptcy
regarding the rejection of the peace plan results in
the debtor in PKPU being unable to submit a
peace plan again, and therefore the debtor’s
bankruptcy assets are immediately in an insolvent
state. The material requirements for bankruptcy
in Article 2 paragraph (1) of Law No. 37 of 2004
can give rise to new problems regarding the
creation of injustice in bankruptcy cases with
solvent debtors (Simbolon & Sitorus, 2024). The
debtor’s solvency must be analyzed and
considered by the judge before deciding on a
bankruptcy application. Consideration of a
debtor’s solvency is necessary to prevent bad faith
from debtors who intentionally misuse the
bankruptcy instruments stipulated in Law No. 37
of 2004 (Shubhan, 2020). A solvent debtor with
good business prospects and the ability to repay
debts will significantly harm creditors, including
workers/laborers, if the debtor is ultimately
declared bankrupt.

In PKPU (Commission for Payment of Debt) and
bankruptcy, creditors also have their respective
positions. The creditor’s position determines the
nature of the claim and the priority order in
which the debtor receives debt repayment
(Simbolon & Sitorus, 2024). According to
Simbolon & Sitorus (2024), in the PKPU process
the creditor’s position also plays a crucial role in
voting on the restructuring plan. Based on these
regulations, debtors sentenced to PKPU or
bankruptcy also have legal consequences for
creditors’ receivables. In essence, the intention
and purpose of the legislators to revise Law
Number 4 of 1998 are not to change the
principles of bankruptcy in Law Number 37 of
2004 to be more comprehensive, but only as a
replication of Law Number 4 of 1998. Law
Number 37 of 2004 has further legal implications
so that the concept of bankruptcy and suspension
of debt payment obligations is still very far from
the 3 (three) legal principles, namely legal
certainty, legal benefit, and legal justice.
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Continued

Debt Payment Suspension (PKPU) is an
effort to provide debtors facing
financial difficulties with the
opportunity to develop a repayment
plan for their debts to creditors. For
entrepreneurs, PKPU can be a way to
avoid bankruptcy by restructuring their
debt.

The implied definition of insolvency is
found in the elucidation of Article 57,
paragraph (1) of Law 37/2004, which
refers to the state of being unable to

4  pay. The explanation regarding
insolvency is then linked and limited to
the circumstances mentioned in Article
57, paragraph (1), in conjunction with
Article 178, paragraph (1).

Article 8 of Law
37/2004 in
conjunction with
Article 222 in
conjunction with
Law 37/2004 in
conjunction with
Article 224 of Law
37/2004 in
conjunction with
Article 225 of Law
37/2004 in
conjunction with
Article 265 of Law
37/2004 in
conjunction with
Article 293 of Law
37/2004 in
conjunction with
Article 294 of Law
37/2004

Article 57,
paragraph (1), in
conjunction with
Article 178,
paragraph (1)

Especially regarding the bankruptcy of companies
that are still solvent and prospective, this is, of
course, contrary to the principle of the company’s
exit from financial difficulties (Simbolon &
Sitorus, 2024).

Article 8 regulates the requirements for filing for
bankruptcy.

Article 222 regulates applications for the
Suspension of Debt Payment Obligations
(PKPU).

Article 224 explains the procedures for filing a
PKPU, including the parties entitled to file, the
requirements, and the application procedure.
Article 225 regulates the duration of temporary
and permanent PKPU.

Article 265: explains the debtor’s right to offer a
reconciliation proposal to creditors, both at the
time of filing a PKPU application and afterwards.
Article 293 regulates the legal consequences of a
reconciliation proposal ratified in a PKPU.
Article 294 explains the termination of a PKPU
after the reconciliation proposal is ratified.

Law 37/2004 refers to the state of inability to pay.
The explanation of insolvency is then linked and
limited to the conditions referred to in Article
178, paragraph (1), of Law 37/2004, namely, if,
during the receivables verification meeting, no
reconciliation plan is offered; the reconciliation
plan offered is not accepted; or the ratification of
the reconciliation is rejected based on a decision
that has obtained permanent legal force, then, by
law, the bankrupt estate is in a state of insolvency.
Referring to Article 57, paragraph (1), the
definition of insolvency is implied. This means
that there is no explicit definition; the concept of
insolvency is closely related to bankruptcy, when
a businessman is unable to fulfil his debt payment
obligations, and this indicates a state of
insolvency, which can lead to a bankruptcy
petition.

Source: Law of the republic of Indonesia number 37 of 2004 on bankruptcy and suspension of debt payment obligations, along with

several other sources (processed).

Referring to Table 1 above, it can be interpreted that, in general, Law 37/2004

adopts the concept of insolvency based on the inability to pay debts; however, in
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practice, a declaration of bankruptcy can be decided based on the presumption of
insolvency. Insolvency is a financial state wherein an individual or entity cannot
fulfill its debt commitments as they become due. This inability to pay debts can
be caused by a lack of cash or assets to cover those obligations. Businesses can face
bankruptcy due to various factors, including poor financial management, eco-
nomic crises, or unforeseen circumstances. Bankruptcy means the entity is unable
to pay its creditors. Factual bankruptcy can be interpreted as a company being
declared bankrupt if its liabilities exceed its assets, while commercial bankruptcy
is a company being declared commercially bankrupt if it cannot pay its debts as
they fall due. Furthermore, the difference between the concept of factual insol-
vency is that it refers to a financial This inability to pay debts can be caused by a
lack of cash or assets to cover those obligations. Businesses can face bankruptcy
due to various factors, including poor financial management, economic crises, or
unforeseen circumstances.

Bankruptcy means the entity is unable to pay its creditors. Factual bankruptcy
can be interpreted as a company being declared bankrupt if its liabilities exceed
its assets, while commercial bankruptcy is a company being declared commer-
cially bankrupt if it cannot pay its debts as they fall due. The explicit definition of
insolvency is a financial condition in which an individual or business is unable to
meet its debt obligations as they fall due. A lack of cash or assets can cause this
inability to pay debts. Businesses can face bankruptcy due to various factors, in-
cluding poor financial management, economic crises, or unforeseen circumstances.
Bankruptcy means the entity is unable to pay its creditors. Factual bankruptcy can
be interpreted as a company being declared bankrupt if its liabilities exceed its
assets, while commercial bankruptcy is a company being declared commercially
bankrupt if it cannot pay its debts as they fall due. The explicit definition of insol-
vency is a financial condition in which an individual or business is unable to meet
its debt obligations as they fall due. This inability to pay debts can be caused by a
lack of cash or assets to cover those obligations. Businesses can face bankruptcy
due to various factors, including poor financial management, economic crises, or
unforeseen circumstances. Bankruptcy means the entity is unable to pay its cred-
itors.

Factual bankruptcy can be interpreted as a company being declared bankrupt if
its liabilities exceed its assets, while commercial bankruptcy is a company being
declared commercially bankrupt if it cannot pay its debts as they fall due. This
means that a debtor declared bankrupt is not necessarily truly insolvent. However,
a challenge in implementing the positive legal framework on insolvency in the
Republic of Indonesia Law Number 37 of 2004 concerning Bankruptcy and Sus-
pension of Debt Payment Obligations, or UUK PKPU (Law 37/2004), related to
proving insolvency, is that it is not easy to prove with certainty whether the debtor
is truly insolvent or simply experiencing liquidity difficulties. Therefore, a recov-
ery mechanism is needed for insolvent debtors that is not yet optimal under Law

37/2004. For example, the application of the single peace principle in Articles 289
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and 292 of Law 37/2004 may prevent a debtor from submitting a second peace
plan after the first plan is rejected. Law 37/2004 stipulates that a debtor declared
bankrupt may submit a proposal for a peaceful debt settlement (composition plan)
to all of its creditors. However, if the proposal is rejected, or if the debtor does not
submit a proposal at all, the debtor is declared definitively insolvent.

Subhan (2008) states that Indonesian bankruptcy law, the Law of the Republic
of Indonesia Number 37 of 2004 concerning Bankruptcy and Suspension of Debt
Payment Obligations (Law 37/2004), regarding the definition of insolvency from
the perspective of entrepreneurs, adopts the concept of insolvency as a presump-
tion of insolvency. In this case, the debtor is declared bankrupt based on suspicion
and not necessarily because the entrepreneur is unable to pay their debts. In other
words, it is not because the entrepreneur is unable, so the definition of insolvency
in Indonesian bankruptcy law has several weaknesses in the application of the
concept of insolvency, especially in terms of proving and recovering insolvent
debtors (Rajagukguk, 2001). Related to this, Rajagukguk (2001) highlights the lack
of an effective mechanism to distinguish between truly insolvent debtors and
debtors who are only experiencing temporary liquidity difficulties. Therefore,
when financially still capable, a debtor who has been declared bankrupt, based on
Article 144 of Law 37/2004, has the right to submit a proposal for a peaceful debt
settlement (composition plan) to all of his creditors, either through cash settle-
ment or through a debt rescheduling scheme or a debt restructuring scheme. How-
ever, if he does not submit a proposal for a peaceful debt settlement, or the pro-
posed peace proposal is rejected by the majority of his creditors, then the bankrupt
debtor is declared insolvent based on Article 178 of Law 37/2004.

Therefore, Law 37/2004 is expected to better accommodate efforts to recover
insolvent debtors, particularly through a composition scheme or debt restructur-
ing, further emphasizing the importance of rehabilitating insolvent corporate
debtors in this law. The main objective of this amendment is to create a conducive
legal environment for debtor recovery, especially corporate debtors, so as to re-
duce the negative impact of bankruptcy and provide a second chance to operate
again. Therefore, it is hoped that there will be changes to the Law of the Republic
of Indonesia No. 37 of 2004 concerning Bankruptcy and Suspension of Debt
Payment Obligations, or the PKPU Law (Law 37/2004), to focus more on efforts
to recover insolvent debtors, especially through peace and debt restructuring
schemes, and emphasize the rehabilitation of insolvent corporate debtors, includ-
ing:

1) Debt Settlement and Restructuring Law 37/2004, particularly regarding the
PKPU (Suspended Debt Suspension), needs to be strengthened with a more effec-
tive mechanism to facilitate debt settlement and restructuring between debtors
and creditors. This aims to provide debtors, especially corporations, with the op-
portunity to recover from financial difficulties and resume business activities ra-
ther than simply ending up in liquidation.

2) Corporate Debtor Rehabilitation—The law needs to better accommodate re-
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habilitation efforts for insolvent corporate debtors, taking into account the social
and economic impacts of a company’s bankruptcy. This includes providing debt-
ors with the opportunity to submit more flexible and realistic composition plans
and providing support during the recovery process.

3) Single Composition Principle—Law 37/2004 adheres to the single composi-
tion principle, meaning that a debtor can submit only one composition plan dur-
ing the bankruptcy process. Proposed amendments should consider whether this
principle remains relevant or needs to be modified to provide a second oppor-
tunity for debtors who fail in their first offer, particularly in the context of corpo-
rations with broad economic impacts.

4) Legal Consequences—Further explanation of the legal consequences of re-
jecting a reconciliation plan, as well as a clear mechanism for declaring a debtor
bankrupt following rejection, is necessary. This is important to provide legal cer-
tainty for all parties involved in the bankruptcy and PKPU process.

Referring to the provisions contained in Law 37/2004, it can be interpreted that
the definition of insolvency in the context of Indonesian bankruptcy law is not
explicitly defined as in the Explanation of Article 57 paragraph (1) of Law 37/2004,
namely, the state of being unable to pay. The explanation of insolvency is then
linked and limited to the conditions referred to in Article 178 paragraph (1) of
Law 37/2004, namely, if at the receivables verification meeting, no reconciliation
plan is offered, the offered reconciliation plan is not accepted, or the ratification
of the reconciliation is rejected based on a decision that has obtained permanent
legal force, by law, the bankrupt estate is in a state of insolvency. Therefore, the
essence of the problem of the application of Indonesian bankruptcy law that arises
regarding the definition of insolvency from the perspective of entrepreneurs as a
dogmatic legal study is the existence of a debt relationship phenomenon between
debtors and creditors, which includes a very simple bankruptcy filing process,
bankruptcy decisions that often use similar legal considerations, and the applica-

tion of bankruptcy tests that are in a legal vacuum as described in Figure 2 below:

Bankruptcy Decisions in
Indonesia—Courts Often Use Implementation of Bankruptcy
Article 2, Paragraph (1) of Law Test—Existing in a Legal Vacuum
37/2004 as the Main Legal Basis in (Leemten In Het Recht)
Assessing a Bankruptcy
Application

Figure 2. Problems in the application of Indonesian bankruptcy law regarding the defini-

The Very Simple Bankruptcy
Filing Process Under Indonesian
Bankruptcy Law

tion of insolvency from the point of view of entrepreneurs: A study of legal dogmatics.
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Referring to Figure 2, it can be understood that the essence of the problem in
the application of Indonesian bankruptcy law, which arises regarding the defini-
tion of insolvency from the point of view of entrepreneurs, is a study of legal dog-
matics as follows:

1) The very simple bankruptcy filing process in Indonesian Bankruptcy Law is
regulated by Article 2 paragraph (1) of Law 37/2004, which stipulates two filing
requirements: first, there must be a debt that is due and cannot be paid, and sec-
ond, there must be at least two creditors. Then, Article 8 paragraph (4) of Law
37/2004 mandates that a bankruptcy filing must be granted if there are facts that
can be directly proven, as described in Article 2 paragraph (1) of Law 37/2004.
Referring to these two articles, it can be understood that the requirements for fil-
ing for bankruptcy in Indonesia tend to be very easy. The ease of the bankruptcy
filing process in Indonesia impacts debtors who are solvent and act in good faith
but are involved in bankruptcy disputes with creditors. The implications of Article
2 paragraph (1) of Law 37/2004 and Article 8 paragraph (4) of Law 37/2004 are
likely to have negative potential for the continuity of the company’s business and
for third parties, including consumers and workers. Although Law of the Republic
of Indonesia Number 13 of 2003 concerning Manpower or Undang-Undang Re-
publik Indonesia Nomor 13 Tahun 2003 tentang Ketenagakerjaan (Law 13/2003)
in conjunction with Law of the Republic of Indonesia Number 6 of 2023 concern-
ing the Stipulation of Government Regulation instead of Law Number 2 of 2022
concerning Job Creation into Law or Undang-Undang Republik Indonesia No-
mor6 Tahun 2023 tentang Penetapan Peraturan Pemerintah Pengganti Undang-
Undang Nomor 2 Tahun 2022 tentang Cipta Kerja Menjadi Undang-Undang
(Law 6/2023) follows Decision of the Constitutional Court of the Republic of In-
donesia Number 168/PUU-XX1/2023 or Putusan Mahkamah Konstitusi Republik
Indonesia Nomor 168/PUU-XXI/2023, which mandates priority of workers’
wages in the event of company bankruptcy, the livelihoods of these workers re-
main threatened. Furthermore, these two articles will have a macro impact on na-
tional economic growth and also have the potential to deter investors from invest-
ing.

2) Bankruptcy decisions in Indonesia—Courts often use similar legal consider-
ations, with Article 2 paragraph (1) of Law 37/2004 as the primary legal basis in
assessing a bankruptcy petition. For example: 1) The court will assess whether the
debtor has more than one creditor and whether there are debts that are due and
collectible based on Article 2 paragraph (1) of Law 37/2004. This article states that
a debtor who has two or more creditors and does not pay in full at least one debt
that has matured and can be collected can be declared bankrupt by the court; 2)
In addition to debts that are due, the court will assess whether the debtor is in a
state of bankruptcy, which is generally defined as being unable to pay his debts
that are due. The court will assess the debtor’s state of bankruptcy, in addition to
debts that are due, based on the provisions in Article 2 paragraph (1) of Law

37/2004. This article states that a debtor who has two or more creditors and does
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not pay in full at least one debt that has matured and can be collected can be de-
clared bankrupt by the Commercial Court; 3) The bankruptcy decision by the
Court is effective immediately and can be implemented first even though there are
legal remedies such as cassation, as regulated in Article 10 paragraph (2) of Law
37/2004; and 4) Privileges of Secured Creditors: Indonesian bankruptcy law (Law
37/2004) provides privileges to creditors who have collateral (such as mortgages
or pledges) in the process of managing the assets of bankrupt debtors (regulated
in several articles, but specifically related to payments from the sale of collateral-
ized assets, Article 189 paragraph (4) of Law 37/2004 and Article 56 of Law 37/2004
are the main references).

3) Implementation of the Bankruptcy Test—To date, the application of the
bankruptcy test has been in a legal vacuum (leemten in het recht), but several court
decisions have used similar legal considerations in bankruptcy proceedings. The
current Indonesian bankruptcy system does not require an insolvency test before
filing a bankruptcy petition, often favouring creditors without thoroughly consid-
ering the debtor’s circumstances. There is no official bankruptcy test instrument
explicitly recognized and implemented in Indonesia to measure a debtor’s sol-
vency before a bankruptcy petition is filed with the commercial court. Generally,
the insolvency test is known as the balance-sheet test and the cash-flow test. These
two instruments are used to assess whether a debtor is truly unable to pay its debts,
both in terms of assets compared with liabilities and in terms of cash-flow gener-
ation. Therefore, bankruptcy law in Indonesia needs to be updated to include and
implement the insolvency test as one of the requirements for filing a bankruptcy
petition. Both insolvency test instruments are crucial for supporting the principle
of business continuity and ensuring that only truly insolvent debtors are declared
bankrupt. Therefore, the implementation of the insolvency test is expected to cre-
ate a more balanced bankruptcy system in Indonesia, not only favouring creditors
but also protecting debtors from the potential abuse of bankruptcy petitions.

Based on the previous explanations, the positive legal framework regarding the
definition of insolvency in Indonesian Bankruptcy Law can be interpreted as a
legal provision that provides a debt resolution mechanism and potentially enables
business recovery. However, Indonesian bankruptcy law presents challenges and
uncertainties for entrepreneurs undergoing the process. However, the simple def-
inition and procedures of Indonesian bankruptcy law have the potential to harm
entrepreneurs. Therefore, insolvency principles are needed to help debtors avoid
bankruptcy, because the system applicable in Indonesian bankruptcy law cur-
rently often creates conflicting norms when compared to the internationally rec-
ognized reorganization and rehabilitation framework. For example, Special Issue
Preventive Restructuring 18: Navigating uncharted waters: The implementation
of the EU Directive on Preventive Restructuring Frameworks in Luxembourg, the
Business Preservation Law (BPL), adopted in August 2023, is modernizing the Lux-
embourg insolvency framework (Lupinu, 2025). According to Lupinu (2025), the
BPL has been aligned with Directive (EU) 2019/1023 as an insolvency and restruc-
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turing regime, including the following: 1) The BPL introduces provisions for a
more streamlined and efficient insolvency regime; 2) the BPL ensures greater pro-
tection for creditors and stakeholders while promoting the rehabilitation of viable
businesses where insolvency law is applicable; and 3) the BPL was established
based on domestic needs and international influence to maintain a strong and ef-
fective insolvency system, as well as to support economic stability and growth in
times of geopolitical tension and increasing competitiveness.

Thus, the positive legal framework regarding the definition of insolvency in In-
donesian bankruptcy law from the perspective of entrepreneurs is limited to the
state of inability to pay. An entrepreneur, as a debtor, can be declared bankrupt
by the court if the debtor has at least two creditors and at least one debt is due and
collectible. However, in the context of bankruptcy, it is not necessarily the case
that the debtor’s assets are insufficient to pay all of their debts. A debtor is said to
be insolvent if the debtor is unable to pay off all of his debts to all of his creditors,
and the amount of the debtor’s debt exceeds his entire assets (Sjahdeini, 2016).
Therefore, Indonesian bankruptcy law is expected to protect both creditors and
debtors, offering a path for creditors to collect debts while also allowing debtors
to restructure (Debt Payment Suspension or PKPU), where debtors can negotiate
with creditors for a more manageable payment plan, thereby enabling entrepre-
neurs, as debtors, to recover from financial difficulties. In other words, Indonesian
bankruptcy law is expected to balance these conflicting interests, recognizing that
creditors have the right to be repaid but also recognizing that debtors may face
real financial difficulties. Next, Indonesian bankruptcy law is expected to provide
a mechanism to manage both sides of this equation to achieve a fair and efficient
resolution of financial difficulties by adopting Special Issue Preventive Restruc-
turing 18: “Navigating Uncharted Waters: The Implementation of the EU Di-

rective on Preventive Restructuring Frameworks in Luxembourg.”

3.2. The Direct Impact of the Definition of Insolvency in Indonesian
Bankruptcy Law on Entrepreneurs

Bankruptcy law offers an orderly reorganization or liquidation mechanism, en-
sures an automatic stay of creditors’ actions, and facilitates debt resolution while
preserving economic value and jobs (Akinsola & Hamzah, 2025). Regarding fi-
nancial restructuring and business continuity, bankruptcy law provides a legal
pathway for companies facing financial difficulties to restructure their debt and
operations, allowing viable businesses to continue operating and potentially re-
cover, thus preserving jobs and economic assets (Alarifi, 2021). Meanwhile, to bal-
ance the interests of debtors, creditors, and stakeholders, this law aims to create a
fair and equitable process by balancing the diverse interests of debtors, creditors,
employees, and shareholders, ensuring that solutions are reached in a structured
and predictable manner (International Bank for Reconstruction and Develop-
ment/The World Bank, 2021). According to Méjan (2020), corporate bankruptcy

law serves to promote economic stability and recovery, prevent a series of failures
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of affected businesses, maintain confidence in financial markets, and encourage
investment by providing a mechanism to address financial crises and facilitate
economic recovery.

One crucial phase in the bankruptcy process from a business perspective is the
insolvency phase, when the business owner, as the debtor, is no longer able to pay
their debts. This insolvency phase is crucial because it is during this phase that the
fate of the bankrupt debtor is determined: whether the debtor’s assets will be fully
divided to repay the debts, or whether the debts can be resolved through a debt
restructuring plan. If the debtor has been declared bankrupt, they are truly bank-
rupt, and their assets will be immediately distributed. However, this does not
mean that the bankrupt company’s business cannot continue. The insolvency phase
is crucial because it is during this phase that the fate of the bankrupt debtor is
determined. Whether the debtor’s assets will be liquidated to cover their debts, or
whether the debtor can continue their business with the acceptance of a debt re-
structuring plan. If a debtor is bankrupt, then the debtor is effectively in bank-
ruptcy, and its assets will be liquidated, although this does not mean that the bank-
rupt company’s activities cannot continue. The conditions for debtor bankruptcy
regulated in the bankruptcy law are very important, but the conditions regulated
in the bankruptcy law are very general and not specifically regulated, so that debt-
ors who are unable to pay their debts will most likely be declared bankrupt by the
court. Bankrupting a debtor easily will have an impact on the economic system
and the business world in the future. Bankruptcy provisions according to the In-
donesian Bankruptcy Law, namely Law Number 37 of 2004 concerning Bankruptcy
and PKPU, are regulated in Article 2 paragraph (1). Based on Article 2 paragraph
(1), the UUK-PKPU states: “A debtor who has two or more creditors and does not
pay at least one debt that has matured and can be collected is declared bankrupt
based on a decision of the competent court as referred to in Article 2, either at his
request or at the request of one or more of his creditors.”

In the Indonesian context, a Limited Liability Company, or Perseroan Terbatas
(PT), is a crucial legal entity that plays a vital role in the national economy. A PT
serves as a widely adopted business structure, representing a capital association
with legal status, and it offers a comprehensive business model for entrepreneurs
and business owners. To obtain legal entity status, a sole proprietorship must es-
tablish a legal entity such as a Limited Liability Company (PT), which requires a
minimum of two shareholders, as stipulated in the Law of the Republic of Indo-
nesia Number 40 of 2007 concerning Limited Liability Companies (the Company
Law). Essentially, a PT is a vital legal structure that underpins much of Indonesia’s
business landscape, offering a framework for economic activity as well as a mech-
anism for legal protection and growth. If a limited liability company experiences
problems, its role will impact the country’s economy. These problems hinder the
company’s continued operations. The inability of a business to continue operating
will have far-reaching consequences, such as the ability to repay business debts,

the ability to generate profits (which form the foundation of sustainable business
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activities), and the ability to support the company’s survival (Ellias & Stark, 2020;
Tung, 2020), According to experts in Lartey (2024), bankruptcy is as follows:

1) Bankruptcy is a sign of financial distress, representing an extreme case of
inability to meet obligations as they fall due, or to pay, or continue to pay, business
operating expenses.

2) Bankruptcy can generate several important signals and impacts, as it is an
economic and social issue that has the potential to affect not only individuals but
also businesses. In an economic context, bankruptcies periodically disrupt na-
tional economies, disrupt industries, and impact stock markets.

3) Bankruptcy can lead to the following consequences: lost productivity, accu-
mulation of downtime, and unacceptable ongoing product reductions; premature
loss of workers, with potential pre-charged labour costs; loss of market value,
caused by factory scheduling restructuring or, in the case of a major bankruptcy,
investment postponement; and testing a company’s ability to respond as a going
concern.

Furthermore, the common causes and triggers that lead to business bankruptcy
are not spontaneous conditions, nor the result of a single action, but rather a com-
bination of several factors that contribute to business bankruptcy (Lartey, 2024).
According to Lartey (2024), the insolvency of an entrepreneur or a company is
determined by several factors, including:

1) The accumulation of various causes, all of which impact the debtor and cul-
minate in financial distress, occurs. The collective nomenclature for these contrib-
uting factors encompasses a variety of obstacles and conditions, occurring at both
the personal and external levels. Individuals declare bankruptcy because they can-
not manage their debt payments or access debt relief. On the other hand, compa-
nies file for bankruptcy to obtain tax benefits, restructure their debt, or liquidate
their assets. Although the personal experience of bankruptcy is problematically
linked to the dual perspectives of stigma and victimhood, its structure allows for
an objective disposition of discontinuity. However, studies reveal that financial
stress can result from job loss and reduced work hours, high medical expenses and
reduced health insurance coverage, inefficient budget planning, and recurring op-
erating losses. Generally, individual debtors file for bankruptcy when they cannot
cover their living expenses with their current income. This outcome appears sim-
ilar to commercial bankruptcy. A business goes bankrupt when net operating in-
come is insufficient to cover payments to its liability holders, let al.one provide a
return to the owners.

2) Global or national economic uncertainty can be a trigger for bankruptcy
filings, with individuals who are more likely to file for bankruptcy exhibiting
higher levels of anxiety. Over 90 percent of business bankruptcies result from
one or more of a set of seven universal phenomena. Of these phenomena, the
triggers are mostly focused on cash flow and economic clusters affecting specific
industries, such as recessions and locally determined economic downturns.

Global or national economic uncertainty is a recurring theme that can lead to

DOI: 10.4236/blr.2025.163079

1619 Beijing Law Review


https://doi.org/10.4236/blr.2025.163079

M. G. Jusanti et al.

financial distress or corporate insolvency. Avoiding or taking swift action when
detected early is a crucial strategy to combat the consequences of bankruptcy (Yao
& Xiao, 2023).

Meanwhile, Grybinenko (2017) stated that corporate bankruptcy can occur due
to several causal factors, including: 1) the existence of violations of financial sta-
bility, a decline in business activity, large debt, low-liquidity assets, and others; 2)
the existence of socio-economic consequences of corporate bankruptcy is a de-
crease in GDP, a decrease in industrial and other products, a reduced supply of
goods and services in the market, and decreased innovation and capital invest-
ment. Then, the relationship between bankruptcy and socio-economic develop-
ment indicators is quite close, which shows that domestic companies need im-
portant curative measures, corporate financial rehabilitation measures, and sim-
plification of the tax regime for small and medium enterprises; 3) The existence
of the impact of corporate bankruptcy on the overall economic development of
the country is scientific and reasonable, which can occur due to the existence of
external and internal factors related to the business subject, factors that influence
its activities so that the company is declared bankrupt; and 4) the main types of
bankruptcy inherent in national companies in general are fictitious bankruptcy,
deliberate bankruptcy, technical failure, and real bankruptcy. In recent years, fic-
titious bankruptcies have most commonly occurred in companies’ production as-
sets that function as cost centers. Meanwhile, actual bankruptcies have occurred
in small and medium-sized enterprises; it has been found that the socio-economic
consequences of bankruptcy are significant overall (Grybinenko, 2017).

Bankruptcy has significant impacts, including loss of control over the company,
potential asset liquidation, and a tarnished reputation. According to Law 37/2004,
several provisions govern the role of entrepreneurs in facing insolvency as a pre-
ventative measure, as follows:

1) Entrepreneurs need to be proactive in managing company finances to avoid
insolvency.

2) Debt Restructuring: In situations of insolvency, entrepreneurs can apply for
a PKPU (Debt Suspension) to restructure debt and find the best solution.

3) Negotiation with Creditors: It is crucial for entrepreneurs to communicate
and negotiate with creditors to reach an agreement regarding debt repayment.

4) Fair Settlement: Entrepreneurs must ensure that the bankruptcy or PKPU
process is carried out fairly and transparently, in accordance with legal provisions.

According to Robert et al. (2021), Ideally, the provisions governing criminal
acts of bankruptcy are regulated in Law of the Republic of Indonesia Number 37
of 2004 concerning Bankruptcy and Suspension of Debt Payment Obligations
(Law 37/2004). As in Law 37/2004, related to the provisions of Indonesian Bank-
ruptcy Law regarding the criminal act of bankruptcy, it is regulated in the new
Indonesian Criminal Procedure Code, or Kitab Undang-Undang Hukum Acara
Pidana (KUHAP), Law of the Republic of Indonesia Number 1 of 2023 concerning
the Criminal Code (Law 1/2026), which will come into effect on January 2, 2026.

DOI: 10.4236/blr.2025.163079

1620 Beijing Law Review


https://doi.org/10.4236/blr.2025.163079

M. G. Jusanti et al.

The provisions of Indonesian bankruptcy law, including the criminal act of bank-
ruptcy, are not fully regulated in Law 1/2026 or the new KUHAP, but are mainly
regulated in Law of the Republic of Indonesia Number 37 of 2004 concerning
Bankruptcy and Suspension of Debt Payment Obligations (Law 37/2004); how-
ever, there is a connection with the new KUHAP. In this case, Law 37/2004 is the
main law that regulates bankruptcy and suspension of debt payment obligations
(PKPU) in Indonesia. This law regulates various aspects, from bankruptcy re-
quirements, the filing process, and the management of bankrupt assets by the cu-
rator to bankruptcy-related actions. For example, there is a link between Law
37/2004 and the new Criminal Procedure Code. Article 39, paragraph (2), of Law
1/2026, or the new Criminal Procedure Code, states that objects seized due to civil
or bankruptcy cases can also be seized for the purposes of investigation, prosecu-
tion, and criminal trials, indicating a link between general bankruptcy seizures
and criminal seizures. However, the Indonesian Criminal Procedure Code is out-
dated due to the modus operandi charged against entrepreneurs in every bank-
ruptcy case (Robert et al., 2021).

Based on the previous explanations, it can be concluded that the direct impact
of the definition of insolvency in Indonesian bankruptcy law on entrepreneurs is
that it allows them to be declared bankrupt and undergo legal procedures. Bank-
ruptcy can significantly disrupt or halt business operations, particularly if the re-
ceiver deems it necessary to liquidate assets crucial to the continuity of business
activities. Specifically, an entrepreneur is considered bankrupt under Indonesian
law when they are unable to meet their financial obligations, specifically when
they have two or more creditors and are unable to pay any debts that are due and
payable. The definition of insolvency directly triggers the initiation of bankruptcy
proceedings. This definition triggers a series of legal actions, including the poten-
tial appointment of a receiver (similar to an administrator) to manage the entre-
preneur’s assets and the possibility of liquidation if a solution such as a debt re-
structuring (PKPU) is not achieved. If the debt restructuring plan (PKPU) is not
approved or cannot be implemented, the bankruptcy process can result in the liq-
uidation of the entrepreneur’s assets to satisfy creditors. If a business owner is
unable to pay debts as they fall due, creditors may file for bankruptcy, leading to
the involvement of the commercial court and the potential appointment of a re-
ceiver. The receiver plays a crucial role in managing the bankrupt estate, with the
aim of maximizing asset recovery for creditors. Once declared bankrupt, the busi-
ness owner loses control of their assets, which are then managed by the receiver
(boedel pailit). Boedel pailit, according to Indonesian bankruptcy law, refers to
the assets of an individual or entity that has been declared bankrupt. This includes
all assets under the debtor’s control. It also includes assets of third parties that
legally belong to the bankrupt debtor. When a company is declared bankrupt, it
loses control over these assets. The concept is fundamental in the process of bank-

ruptcy proceedings, governing how assets are managed and distributed to credi-
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tors. The Indonesian Bankruptcy Law, specifically Article 24 paragraph (1) of Law
Number 37 of 2004 concerning Bankruptcy and Suspension of Debt Payment Ob-
ligations (Bankruptcy Law), stipulates that bankrupt debtors lose the right to man-
age and control their assets included in the bankruptcy estate from the date the
bankruptcy declaration decision is pronounced. This means that the debtor no
longer has the authority to manage or use their assets for any purpose except as
permitted by the receiver and the court. In other words, the business owner no
longer has the authority to manage or use their assets for any purpose except as
permitted by the receiver and the court.

Thus, the definition of insolvency in Indonesian bankruptcy law significantly
impacts entrepreneurs by outlining the conditions under which they may be de-
clared bankrupt and the subsequent legal procedures they must follow. When an
entrepreneur is declared bankrupt and legal procedures are undertaken, it can sig-
nificantly negatively impact their reputation, potentially impacting future busi-
ness opportunities and access to credit. This definition emphasizes the inability to
meet financial obligations as a key factor in determining bankruptcy, rather than
simply a lack of assets. Even after bankruptcy proceedings are completed, out-
standing debts may still need to be repaid, and creditors retain the right to demand
repayment. While the Debt Suspension of Payment (PKPU) process provides an
opportunity for debt restructuring and potentially avoids bankruptcy, the PKPU
process requires the satisfaction of all creditors and can be a complex process. In
the PKPU process, the debtor must submit a composition plan acceptable to all
creditors, both preferred and concurrent creditors. The Debt Payment Suspension
(PKPU) process involves various stages, such as filing an application, appointing
an administrator, court hearings, drafting a restructuring plan, and implementing
the plan. Therefore, the application of a positive legal framework regarding the
definition of insolvency in Indonesian bankruptcy law from the perspective of en-
trepreneurs is expected to also regulate cross-border bankruptcy, not only focus-
ing on the territorial principle but also adopting the concept of international
bankruptcy jurisdiction, involving navigating the complexities of different legal
systems, balancing competing interests between creditors and debtors, and pro-
moting cooperation to achieve a fair and efficient resolution of cross-border bank-
ruptcy cases. For example, bankruptcy jurisdictions are practiced in various coun-
tries, such as Special Issue Preventive Restructuring 18: Navigating uncharted wa-
ters: The implementation of the EU Directive on Preventive Restructuring Frame-
works in Luxembourg. In essence, this bankruptcy jurisdiction contains provi-
sions related to the uncertainty arising from the maximum duration of the sus-
pension or unilateral suspension of contractual obligations by the debtor and en-
sures that creditors’ rights are fully protected (Lupinu, 2025). Under Indonesian
bankruptcy law, there is potential uncertainty arising from the duration of the
suspension; it does not have stricter limits on the extension of the PKPU period

or a faster resolution mechanism.
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3.3. Implementation of a Positive Legal Framework on the
Definition of Insolvency in Indonesian Bankruptcy Law from
the Point of View of Entrepreneurs

Indonesia is a state of law (rechtsstaat) and not a state based solely on power
(machtstaat). As stipulated in Article 1 paragraph (3) of the 1945 Constitution of
the Republic of Indonesia, Indonesia is a state of law. The Indonesian state of law
is a state of law based on the values of Pancasila, which is the philosophy and
foundation of the state. As the foundation of the state, Pancasila, which reflects
the soul of the Indonesian nation, should be the source of law for all existing legal
regulations. Pancasila, in its position as the source of all sources of law or the
source of national basic law, makes Pancasila the benchmark for assessing the laws
applicable in Indonesia. The laws made and applied in Indonesia must reflect an
awareness and sense of justice based on the values of Pancasila. Law in Indonesia
must guarantee and embody, and must not conflict with, the values embodied in
the formulation of Pancasila, as stated in the preamble to the 1945 Constitution
and its interpretation within the Constitution (Usman, 2010). Therefore, when a
case arises involving social, cultural, economic, educational, religious, or political
dimensions, the existence of law will inevitably be questioned and even challenged
by the public, especially when the law is deemed or evaluated to have failed to
fulfil its sacred mission.

In general, the sacred mission of law can be interpreted as upholding justice,
promoting equality, and protecting human rights. When laws are perceived to ac-
tively violate these principles, they create a crisis of legitimacy and a strong push
for change. For example: 1) Laws perceived to be overly punitive or dispropor-
tionate can trigger public outrage and calls for reform; 2) Laws that dispropor-
tionately affect certain groups can lead to accusations of systemic bias and calls
for equality before the law; 3) Laws perceived to be ineffective in combating crime
or social problems: this can lead to demands for more effective solutions; and 4)
Laws can lead to social unrest, protests, and ultimately, legal and political reform.
These are important mechanisms for ensuring that laws remain relevant and fair
over time. The implication of laws perceived to actively violate the principles of
justice, promoting equality, and protecting human rights is that society will ques-
tion and challenge the law; it is a natural consequence of the legal system failing
to carry out its sacred mission—for example, corporate bankruptcy law. Accord-
ing to Celestin & Vedaste (2024), corporate insolvency law plays a crucial role in
determining the financial health and sustainability of businesses worldwide; his-
torically, the corporate insolvency framework has evolved to balance the interests
of debtors, creditors, and stakeholders.

Bankruptcy is a phenomenon that has a significant impact on a country’s econ-
omy. When a company is declared bankrupt, it affects not only the company itself
but also various aspects of the surrounding economy. Bankruptcy is a legal process
designed to help individuals and businesses resolve their debts under the protec-

tion of a bankruptcy court. When you file for bankruptcy, you are essentially seek-
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ing a fresh start, free from the burden of burdensome debt (The Lee Law Firm,
2024). Meanwhile, insolvency and bankruptcy apply to individuals and partner-
ships (Onakoya & Olotu, 2017). According to Onakoya & Olotu (2017), liquida-
tion applies to companies and is the process of dissolving a company due to its
inability to meet its obligations on time. A legal entity that is unable to pay its
creditors is said to be bankrupt, and as a result, its assets can be seized to settle its
debts (Onakoya & Olotu, 2017). According to Lee et al. (2007), a lenient and pro-
entrepreneurial bankruptcy law is needed to encourage entrepreneurs to take risks
and thus allow entrepreneurship to flourish. Components of a pro-entrepreneur-
ial bankruptcy law are 1) availability of reorganization bankruptcy options, 2)
time spent on bankruptcy procedures, 3) costs of bankruptcy procedures, 4) op-
portunity to restart liquidation bankruptcy, 5) opportunity to obtain automatic
asset suspension, 6) opportunity for managers to continue working after filing for
bankruptcy, and 7) protection of creditors during bankruptcy. The legal system in
bankruptcy law is expected to be able to resolve debtors’ debts to creditors through
bankruptcy law. Indonesian bankruptcy law, Law of the Republic of Indonesia
Number 37 of 2004 concerning Bankruptcy and Suspension of Debt Payment Ob-
ligations, or UUK PKPU (Law 37/2004), in principle contains various provisions,
which include bankruptcy requirements, filing procedures, legal consequences,
and the principles of bankruptcy law (such as the Balance Principle: Maintaining
a balance between the interests of debtors and creditors; the Business Continuity
Principle: Providing opportunities for prospective debtor companies to continue
operating; the Justice Principle: Ensuring fair treatment for all creditors; Integra-
tion Principle: Bankruptcy law is an integral part of the civil law system and civil
procedural law, in comparison with other systems (Indonesian bankruptcy law
adheres to a civil law system, which is different from the bankruptcy law system
in common law countries such as Europe, the United States, and other countries),
and the existence of legal remedies (legal remedies available in bankruptcy are
cassation and judicial review). Although it has been regulated through various
provisions, in practice, there are still obstacles, including a lack of funds for the
management and settlement of bankrupt assets (Basri et al., 2024). According to
Basri et al. (2024), bankruptcy law in Indonesia has not yet demonstrated a unified
and comprehensive legal system that can guarantee the implementation of excel-
lent bankruptcy management, including:

1) From a legal perspective, bankruptcy law encompasses the provisions gov-
erning the distribution of the bankruptcy estate (the assets of an individual or en-
tity declared bankrupt after the Commercial Court has declared the debtor bank-
rupt). The bankruptcy estate is diverse, encompassing elements from the general
Criminal Procedure Code (KUHAP) and the Civil Code, bankruptcy law, the sus-
pension of debt payments, and various subordinate regulations, sometimes even
based on policy elements, and

2) The implementation of several legal provisions as positive bankruptcy law,

particularly those governing the distribution of bankruptcy assets to creditors, has
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resulted in difficulties for the curator in managing and settling the bankruptcy
estate. This is addressed by the curator by providing loans to creditors or the
debtor’s family. The bankrupt debtor is uncooperative. This can be addressed by
coordinating directly, or by letter, with the relevant agencies/institutions regard-
ing the bankrupt debtor’s assets and by taking decisive action, such as requesting
that the judge detain the debtor. Bankrupt debtors sell or hide their assets before
being declared bankrupt. The solution is to report the matter to the police and file
a lawsuit. Depending on the good faith of the parties, the bankruptcy process will
quickly and efficiently resolve the debtor’s obligations to creditors (Basri et al.,
2024).

Furthermore, the application of the positive legal framework regarding the def-
inition of insolvency in Indonesian bankruptcy law from the perspective of entre-

preneurs—a study of legal dogma—can be described as follows:

Table 2. Application of the positive legal framework regarding the definition of insolvency in Indonesian bankruptcy law from the

point of view of entrepreneurs: a study of legal dogmatics.

The Application of a Positive Legal
Framework Regarding the Definition of
No Insolvency in Indonesian Bankruptcy Law Explanation
from the Point of View of Entrepreneurs: A
Study of Legal Dogmatics

1 Lack of Responsive Laws

= According to Husendro (2024), this framework fails to address the
evolving needs and aspirations of businesses. In particular, the Law
of the Republic of Indonesia Number 4 of 1998 concerning
Amendments to the Bankruptcy Law (Law 4/1988), as amended by
the Law of the Republic of Indonesia Number 37 of 2004
concerning Bankruptcy and Suspension of Debt Payment
Obligations (Law 37/2004), has proven to be an unresponsive legal
system. This is evident in its inability to effectively accommodate
the needs of the business world and its ineffectiveness in resolving
related issues.

= A clear reflection of this unresponsiveness is found in Article 2,
Paragraph (1) of Law No. 37/2004. This provision specifically omits
a detailed definition of the ratio between a debtor’s assets and the
debtor’s total debts that have matured. Crucially, this provision
also fails to establish insolvency as a prerequisite for declaring a
debtor bankrupt. This omission creates a bias in Indonesian
bankruptcy law, primarily protecting the interests of creditors
seeking immediate access to all of a debtor’s assets. Consequently,
it excludes opportunities for debtors who, while solvent, are
experiencing temporary financial difficulties. These debtors may be
able to continue their business but are instead declared bankrupt,
with the management of their assets then being handed over to a
receiver. In common law jurisdictions, bankruptcy proceedings
often rely on an insolvency test to determine a debtor’s financial
condition.
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There are no standards, guidelines, or
2 references regarding the formulation of peace
plans based on Law 37/2004.

There are no reliable public records
3 regarding financial information relating to
the entity as a private company.

According to Heriani (2021), bankruptcy and suspension of debt
payments (PKPU) are legal situations in which a debtor who owes
debts to two or more creditors, one of whose debts is due and
payable, is declared bankrupt or subjected to PKPU by the
Commercial Court upon the request of the creditor or the debtor
themselves. However, the PKPU and bankruptcy processes involve
several stages before a debtor is released from bankruptcy/PKPU
proceedings or is settled by a receiver. One of these processes is the
discussion of a reconciliation proposal to maintain the company’s
continuity.

The peace plan, or what is often known as a peace proposal, is not
regulated clearly and in detail either in Chapter 2 of Law 37/2004
concerning bankruptcy or in Chapter 3 of Law 37/2004 concerning
PKPU. There are no standard rules, guidelines, or references
regarding the formulation of a peace plan based on Law 37/2004,
which regulates the preparation of a peace proposal. However, the
peace proposal submitted usually must be detailed and open to
convince creditors that the debtor is serious about resolving the
debtor’s debt (Heriani, 2021). This view is in line with Foo, Lim, &
Silalahi (2022), who stated that there are no standards, guidelines,
or references regarding the formulation of a peace plan based on
the Indonesian Bankruptcy Law.

According to the International Insolvency Institute (n.d.),
Indonesian bankruptcy law, primarily regulated by Law No. 37 of
2004, does not explicitly address the lack of transparency regarding
private company financial information, creating gaps in creditor
protection. Creditors may have difficulty verifying a debtor’s assets,
liabilities, and overall financial position, potentially impacting their
ability to participate effectively in the bankruptcy process and
potentially leading to unfair outcomes.

In this context, Indonesian bankruptcy law does not require
debtors to provide financial statements to creditors. This situation
implies that it is difficult for creditors to understand the debtor’s
financial condition, especially in cases where the debtor is a private
company entity, because there are no reliable public records
regarding financial information related to that entity (International
Insolvency Institute, n.d.). This condition is caused by many
businesses in Indonesia being structured as private limited liability
companies (PT), which are not subject to disclosure requirements
as stringent as those for public companies.

In Indonesia, private limited liability companies (PT) are regulated
by Law of the Republic of Indonesia Number 40 of 2007
concerning Limited Liability Companies (UU 40/2007), which has
been amended several times, including through Law of the
Republic of Indonesia Number 11 of 2020 concerning Job Creation
(Omnibus Law on Job Creation or UU 11/2020) in conjunction
with Law of the Republic of Indonesia Number 2 of 2022
concerning the Perppu on Job Creation, in conjunction with Law
of the Republic of Indonesia Number 6 of 2023 concerning the
Stipulation of Perppu Number 2 of 2022 into Law (Law 6/2023),
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Continued

There is no obligation for debtors to appoint
an independent financial advisor or auditor
to explain the debtors’ financial situation in
Law 37/2004, and this has the potential to
harm the rights and interests of creditors.

No insolvency testing procedure—the
bankruptcy of solvent debtors who remain
unable to meet their financial obligations is
an undeniable problem that results in a
variety of negative consequences that go
beyond the losses to the debtor.

in conjunction with Law of the Republic of Indonesia Number 1 of
2023 concerning the Criminal Code (Law 1/2023). This change
primarily concerns the ease of establishing a PT, particularly for
Micro and Small Enterprises (MSEs). This means that their
financial information is not routinely published or available for
public scrutiny.

According to the International Insolvency Institute (n.d.), debtors
are not legally required to appoint independent financial advisors
or auditors to explain their financial situation regarding the
application of the transparency principle. This transparency issue is
not explicitly mandated under Indonesian bankruptcy law. The
obligation to disclose their financial information honestly and
accurately to creditors is a fundamental element of the
transparency principle in credit relations.

However, appointing independent financial advisors or auditors is
not legally required, as this could potentially jeopardize creditors’
rights and interests. Without adequate knowledge of the debtor’s
financial condition, creditors may be unable to make informed
decisions as they vote to approve or reject the debtor’s proposed
composition plan. Creditors may lack this knowledge and be
unable to weigh the advantages of approving or rejecting the
composition plan and obtaining payment from the liquidation of
the debtor’s bankruptcy estate (International Insolvency Institute,
n.d.).

According to Lembang & Anwar (2025), several countries,
including the United States, Thailand, Japan, and the United
Kingdom, have implemented insolvency testing procedures that
must be completed before a bankruptcy judgment can be issued
against a debtor. Creditors face severe information asymmetry as a
result of private enterprises’ lack of financial transparency. Because
of this, creditors find it challenging to make well-informed
decisions, especially when it comes to debt restructuring or
determining whether a business can continue to operate (going
concern). Creditors find it difficult to evaluate the debtor’s actual
financial situation, the viability of the restructuring plan, and the
loan’s overall risk in the absence of full financial transparency. This
lack of openness may cause bad choices to be made, which could
cost creditors money.

Creditors need clear financial data in order to safeguard their
investments and take an active role in the restructuring process.
(Wan & Watters, 2021). According to Wan & Watters (2021), the
most crucial financial disclosures for private enterprises,
particularly from the standpoint of creditors, are as follows,): (1).
Assets, current assets (cash, receivables, inventory), and non-
current assets (property, plant, equipment, and intangible assets)
are all included in the balance sheet (Statement of Financial
Position); liabilities are details of current liabilities (accounts
payable, short-term debt) and non-current liabilities (long-term
debt, pension obligations); and equity is comprised of retained
earnings, shareholder equity, and capital structure (2). The income
statement, also known as the profit and loss statement, shows the
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Continued

sources and flow of revenue as well as operational costs, taxes,
interest, and cost of goods sold. It also shows net profit or Wan &
Watters, 2021. The most crucial financial disclosures for private
enterprises, particularly from the standpoint of creditors, are as
follows, per Wan & Watters (2021): 1) Assets, current assets (cash,
receivables, inventory), and non-current assets (property, plant,
equipment, and intangible assets) are all included in the balance
sheet (Statement of Financial Position); liabilities are details of
current liabilities (accounts payable, short-term debt) and non-
current liabilities (long-term debt, pension obligations); and equity
is comprised of retained earnings, shareholder equity, and capital
structure 2) Creditors need clear financial data in order to
safeguard their investments and take an active role in the
restructuring process. Watters & Wan, 2021. The most crucial
financial disclosures for private enterprises, particularly from the
standpoint of creditors, are as follows, per Wan & Watters (2021):
1) Assets, current assets (cash, receivables, inventory), and non-
current assets (property, plant, equipment, and intangible assets)
are all included in the balance sheet (Statement of Financial
Position); liabilities are details of current liabilities (accounts
payable, short-term debt) and non-current liabilities (long-term
debt, pension obligations); and equity is comprised of retained
earnings, shareholder equity, and capital structure 2) Creditors
need clear financial data in order to safeguard their investments
and take an active role in the restructuring process. Wan &
Watters, 2021. The most crucial financial disclosures for private
enterprises, particularly from the standpoint of creditors, are as
follows, per Wan & Watters (2021):

An insolvency test is a comprehensive assessment of a debtor’s
ability to repay its debts, consisting of cash flow and balance sheet
analyses. The cash flow test evaluates solvency by comparing cash
inflows and outflows in relation to debt service obligations. A
company’s solvency status can be determined through the results of
the cash flow test: a negative result indicates insolvency, while a
positive result indicates solvency. The balance sheet test evaluates a
company’s solvency by comparing total liabilities to total assets. A
company’s solvency status is determined by this comparison: if
total liabilities exceed total assets, the company is classified as
insolvent; conversely, if total assets exceed total liabilities, the
company is considered solvent. Indonesian bankruptcy law does
not include an insolvency testing requirement for bankruptcy
applications, meaning that asset valuation is not considered when
evaluating bankruptcy applications. This negligence has been
proven to be detrimental to the interests of debtors, as evidenced
by several cases in which solvent companies were declared
bankrupt (Lembang & Anwar, 2025).

Source: From various sources (processed).

Referring to Table 2 above, it can be interpreted that the application of a posi-

tive legal framework regarding the definition of insolvency in Indonesian bank-
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ruptcy law, from the point of view of entrepreneurs, is a study of legal dogmatics,
as Indonesian bankruptcy law only provides a framework for resolving the debts
of individuals and business entities or companies that are unable to fulfil their
financial obligations. Indonesian bankruptcy law, Law 37/2004, only describes
bankruptcy procedures (seizure of assets) and suspension of debt payment obli-
gations (PKPU), where the intent and purpose are to balance the interests of debt-
ors and creditors. However, the results of legal dogmatic studies from experts re-
lated to the application of a positive legal framework regarding the definition of
insolvency in Indonesian bankruptcy law from the point of view of entrepreneurs
are assessed as follows: 1) Law 37/2004 does not have responsive laws; 2) Law
37/2004 does not have standards, guidelines, or references related to the formula-
tion of a peace plan; 3) Law 37/2004 does not provide reliable public records re-
garding financial information related to entities as private companies; 4) The lack
of transparency principles in Law 37/2004 has the potential to jeopardize credi-
tors’ rights and interests. Therefore, current legal reforms are needed that focus
on simplifying the process, particularly for small businesses, and ensuring faster
and more transparent resolutions. This requires reviewing key aspects of Indone-
sian bankruptcy law, including the legal framework for bankruptcy, the suspen-
sion of debt payments (PKPU), and the creditor hierarchy, particularly in efforts
to make the bankruptcy process more efficient, transparent, and effective, partic-
ularly for entrepreneurs with private companies in Indonesia.

Furthermore, Law 37/2004 is considered to be ambiguous, leading to differing
interpretations and potentially hampering the law’s effectiveness. This has re-
sulted in a gap in the practical application of Law 37/2004, including issues with
the capacity and resources of the Commercial Court. Furthermore, Law 37/2004
is expected to align with internationally recognized bankruptcy laws to better han-
dle cross-border insolvency cases. Therefore, the government, together with the
legislative body, the House of Representatives of the Republic of Indonesia (DPR
RI), through Law 37/2005, is expected to make efforts to create and update Indo-
nesian bankruptcy law regarding the definition of insolvency from the perspective
of entrepreneurs. This effort includes simplifying the process for entrepreneurs
who want to restructure debt and potentially extend the payment period. As fol-
lows: 1) Legal Framework—Law 37/2004 is the main law, but other regulations
and court decisions also play a role in the bankruptcy and PKPU process. In this
case, bankruptcy involves the seizure and management of the debtor’s assets by a
curator under the supervision of a judge to distribute assets to creditors. 2) Sus-
pension of Debt Payment Obligations (PKPU) allows debtors to restructure their
debts and propose a payment plan to avoid bankruptcy. 3) Creditor Hierarchy—
Law 37/2004 recognizes various classes of creditors (separatist, preferential, and
concurrent) with different rights to claim assets.

Based on the previous explanations, the application of the positive legal frame-
work regarding the definition of insolvency in Indonesian bankruptcy law from

the point of view of entrepreneurs can be interpreted as the concept of the inability
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to fulfil financial obligations (debts) when they fall due. Indonesian bankruptcy
law does not prioritize insolvency as a primary requirement for bankruptcy due
to two factors: the judge’s passive role in gathering challenging financial evidence
for companies in debt collection, and the lengthy resolution time. The simple con-
cept of proof in Law 37/2004 allows for bankruptcy if cumulative requirements
are met, regardless of the debtor’s financial health. Essentially, if an entrepreneur’s
business cannot pay its debts, it is considered insolvent. This triggers the bank-
ruptcy process, which involves the court-supervised seizure and distribution of
the debtor’s assets to creditors. From the perspective of entrepreneurs, the defini-
tion of insolvency in Indonesian bankruptcy law, Law 37/2004, must meet the fol-
lowing requirements: 1) Declaration of Bankruptcy (provisions regarding two or
more creditors: entrepreneurs must have at least two creditors); 2) Unpaid Debts
(provisions that entrepreneurs fail to pay at least one debt that is due and payable);
and 3) Application to the Court (provisions of the Declaration of Bankruptcy can
be filed by the entrepreneur alone or by one or more creditors). Then, the bank-
ruptcy process includes provisions for the seizure of assets; the court appoints a
curator (a legal professional) to manage and distribute the assets of the bankrupt
entrepreneur, and all assets of the entrepreneur are seized and used to pay off
debts, following a certain priority order (secured creditors, preferred creditors,
then non-secured creditors).

Thus, the application of a positive legal framework regarding the definition of
insolvency in Indonesian bankruptcy law, from the point of view of entrepreneurs,
can be interpreted to mean that Indonesian bankruptcy law contains legal provi-
sions that are burdensome for entrepreneurs. For example, there is no debt for-
giveness: Indonesian bankruptcy law does not automatically write off debts. Even
after the bankruptcy process is completed, entrepreneurs may still be required to
pay off the remaining debt. The impact of this provision for entrepreneurs is as
follows: 1) loss of control over their business assets during the bankruptcy process;
and 2) damage to the entrepreneur’s reputation when declared bankrupt, which
also impacts the entrepreneur’s future business opportunities. On the other hand,
the application of a positive legal framework regarding the definition of insol-
vency in Indonesian bankruptcy law from the perspective of entrepreneurs is the
potential for rehabilitation. Although bankruptcy is a serious legal process, bank-
ruptcy can also offer an opportunity for entrepreneurs to finally rehabilitate their
financial situation and potentially return to the business world. Then, the appli-
cation of a positive legal framework regarding the definition of insolvency in In-
donesian bankruptcy law from the perspective of entrepreneurs can be interpreted
as meaning that Indonesian bankruptcy law contains legal provisions that are bur-
densome for entrepreneurs, namely the existence of protection from arbitrary ac-
tions that may be taken by creditors. For example, the bankruptcy process can
provide a temporary halt to creditor actions and collection efforts, thereby giving
entrepreneurs time to restructure or negotiate. Furthermore, if bankruptcy is han-

dled properly, entrepreneurs may be able to pay off some of their debts and po-
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tentially rebuild their business under a new entity.

3.4. An Ideal and Progressive Legal Framework on the Definition
of Insolvency in Bankruptcy Law from the Point of View of
Entrepreneurs

Bankruptcy law, particularly those provisions related to the bankruptcy process,
has a direct impact on entrepreneurs and the entrepreneurial ecosystem in Indo-
nesia. It is a crucial element in the life cycle of a business entity, particularly when
the company faces significant financial challenges. According to Devi et al. (2022),
Law 37/2004, in resolving debtor debt problems, provides a solution, not a means
of bankrupting a business. On the one hand, the creditor’s goal of collecting debts
can be achieved quickly, while on the other hand, the debtor’s business continuity
is guaranteed. With legal mechanisms that allow for restructuring, companies ex-
periencing financial difficulties have the opportunity to recover and maintain eco-
nomic stability, especially in the face of crises (Devi et al., 2022). This view differs
from Fahamsyah et al. (2024), who state that Law 37/2004 contains provisions that
have the potential to create problems in the application of bankruptcy law in In-
donesia, particularly regarding the resolution of bankruptcy disputes.

According to Fahamsyah et al. (2024), the problem with resolving bankruptcy
disputes in Indonesia is that Indonesian bankruptcy law, Law 37/2024, tends to be
very simple in regulating provisions for debtors to file for bankruptcy, even if they
can continue business operations and pay their debts to creditors, as follows:

1) The provisions of Article 2, paragraph (1), of Law 37/2004, which only stip-
ulate two requirements for declaring bankruptcy: the existence of a debt that has
matured and the presence of at least two creditors; and

2) The provisions of Article 8, paragraph (4) of Law 37/2004 fail to account for
simple facts and circumstances. Meanwhile, the United States and several Euro-
pean countries, including the United Kingdom, Germany, France, Finland, Nor-
way, and Sweden, have implemented provisions regarding the insolvency test mech-
anism in their bankruptcy legal systems. The insolvency test mechanism is based
on three tests as legal instruments for bankruptcy testing: the continuity test, the
cash flow test, and the balance sheet test. The application of bankruptcy testing as
a legal instrument for bankruptcy testing aims to prevent the bankruptcy of debt-
ors who are still able to fulfil their financial obligations.

The provisions of bankruptcy testing in Indonesian bankruptcy law have not
been regulated (Lembang & Anwar, 2025). Referring to the two provisions of Ar-
ticle 2 paragraph (1) of Law 37/2004 and Article 8 paragraph (4) of Law 37/2004,
Article 8 paragraph (4) of Law Number 37 of 2004 concerning Bankruptcy and
Suspension of Debt Payment Obligations regulates simple proof in bankruptcy
cases. This paragraph states that a request for a declaration of bankruptcy must be
granted if there are facts or circumstances that simply prove that the requirements
for being declared bankrupt as referred to in Article 2 paragraph (1) have been
fulfilled. These two articles can be interpreted to mean that entrepreneurs are

aware that there is no legal protection in situations of financial difficulty, and en-
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trepreneurs tend not to dare to take risks in doing business. This is driven by un-
certainty in bankruptcy law, which can create an unsupportive climate for entre-
preneurs. Entrepreneurs often feel trapped in a difficult situation, having to
choose between continuing their business with high risk and considering restruc-
turing options that may not always be profitable. Entrepreneurs’ anxiety arises
from the uncertainty about when they can be declared bankrupt. In difficult fi-
nancial situations, entrepreneurs may struggle to meet their debt obligations. This
legal uncertainty can leave them feeling trapped in a complex situation, as their
actions could lead to bankruptcy. Law 37/2004 has a rigid framework that often
fails to provide balanced protection for creditors and debtors, ignoring the reality
of business difficulties (Husendro, 2024).

According to Husendro (2024), this creates an urgent need for insolvency prin-
ciples to help debtors avoid bankruptcy, as the current system often creates con-
flicting norms when compared to the internationally recognized reorganization
and rehabilitation frameworks in Chapters 11, 12, and 13 of the United States
Bankruptcy Code, reflecting a debtor-centred approach. The US Bankruptcy Code
defines bankruptcy as a state in which the debtor’s debts exceed the value of all his
or her assets (Syahla et al., 2024). Unlike Indonesian bankruptcy law, which cur-
rently focuses on assets, rehabilitation, based on the guidelines of Chapters 11, 12,
and 13 of the US Bankruptcy Code, assesses the debtor’s future earning potential,
offering a fairer path to debt resolution and business recovery. With increasing
uncertainty, investor confidence can also decline, further worsening the financial
situation of many companies. Furthermore, Article 2 of Law 37/2004 also identi-
fies legal uncertainty, causing concern among companies. The lack of clarity re-
garding the minimum debt threshold that can be used as a basis for a bankruptcy
petition has caused unrest among entrepreneurs. They worry that creditors with
relatively small debts could file for bankruptcy, ultimately disrupting company
operations and worsening their financial condition. In addition, the lengthy legal
process and high costs of resolving bankruptcy cases also add to the burden on
entrepreneurs who are struggling to maintain their businesses.

In connection with the above, there are several concrete examples of cases that
occurred due to the application of Article 2 of Law 37/2004 as follows:

1) In the bankruptcy case of PT. Telkomsel in 2012, the Central Jakarta Com-
mercial Court issued a bankruptcy declaration against PT. Telekomunikasi Seluler
with decision number 48/PAILIT/2012/PN.NIAGA.JKT.PST. dated September
14, 2012, considering that the bankruptcy applicant could prove the existence of
facts or circumstances that simply demonstrated that the requirements for being
declared bankrupt, as referred to in Article 2 paragraph (1) of Law Number 37 of
2004 concerning Bankruptcy and Suspension of Debt Payments, had been met
(Kushartanti, 2014). In this case, PT. Prima Jaya Informatika filed a bankruptcy
petition against PT. Telkomsel on the grounds of unpaid debts. Bankruptcy Peti-
tion. PT. Prima Jaya Informatika filed a bankruptcy petition against PT. Telkom-
sel with the Central Jakarta Commercial Court, and the Central Jakarta Commer-

cial Court’s bankruptcy ruling granted the petition. Although the debts were rel-
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atively small compared to PT. Telkomsel’s assets and revenue, the court still
granted the bankruptcy petition based on Article 2 of Law 37/2004. However, PT.
Telkomsel filed an appeal to the Supreme Court to challenge the bankruptcy de-
cision, despite having been declared bankrupt by the Commercial Court. PT.
Telkomsel successfully won the appeal in the Supreme Court and avoided bank-
ruptcy status. The decision was overturned, and the bankruptcy petition filed by
PT. Prima Jaya Informatika was rejected.

2) Bankruptcy cases applying the Business Judgment Rules (BJR) doctrine—
BJR is one of the fundamental doctrines of limited liability company law. BJR is
basically the most important legal assessment standard in corporate law to protect
the Board of Directors from lawsuits, unless it can be adequately proven that the
Board of Directors has violated the duties mandated to it or that the decision-
making process has violated the principle of independence and the principle of
avoiding personal interests. (Sharfman, 2017). According to Wijaya (2019), the
Business Judgment Rules (BJR) doctrine in bankruptcy law in Indonesia still con-
tains confusion due to differences in interpretation among law enforcers. The re-
sults of Wijaya’s study (2019) on bankruptcy cases concerning the application of
the Business Judgment Rules (BJR) doctrine in Indonesia can be seen in the Su-
preme Court Decision Number 01 PK/N/2004, which was read in an open session
on March 23, 2004, namely the case between PT Karunia Wana Ika Wood Indus-
trial and Tobeng Mahatani (as debtor and debtor director) against PT Wijaya In-
dah Permai (as creditor). Supreme Court Decision Number 01 PK/N/2004 dated
March 23, 2004, annulled Supreme Court Decision Number 030 K/N/2003 dated
November 20, 2003, which stated that PT Karunia Wana Ika Wood Industrial and
Tobeng Mahatani were declared bankrupt with all the legal consequences.

Referring to the two cases above, the bankruptcy case of PT. Telkomsel in 2012
and the bankruptcy case involving the application of the Business Judgment Rules
(BJR) doctrine in 2012 tended to cause anxiety among entrepreneurs in Indonesia,
because they showed that even large companies could be filed for bankruptcy by
creditors for a small amount of debt due to the application of the Business Judg-
ment Rules doctrine in Indonesian bankruptcy law. This strengthens the argu-
ment that the provisions in Article 2 of Law 37/2004 need to be improved to pro-
vide better legal certainty for the business world in Indonesia. In addition, Article
266 of Law 37/2004, which addresses the consequences of failed debt-repayment
plans, including the potential for automatic bankruptcy, poses a significant risk to
businesses seeking to restructure their debts. Article 266 of Law Number 37 of
2004 regulates the Suspension of Debt Payment Obligations (PKPU). More pre-
cisely, this article relates to the peace plan that can be submitted by debtors during
the PKPU period. Fear of unwanted bankruptcy can prevent entrepreneurs from
engaging in necessary legal proceedings, even when such action may be urgently
needed to save their businesses. This creates a climate of greater uncertainty, as
entrepreneurs are reluctant to take the necessary steps to maintain their business
continuity.

Therefore, a comparative analysis of Law 37/2004, as Indonesian bankruptcy
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law, alongside the bankruptcy laws of countries known to support entrepreneurial
frameworks, such as the United States and Sweden, is necessary, revealing dispar-
ities in protection and support for entrepreneurs during periods of insolvency.
These countries tend to offer entrepreneurs more flexibility and options to re-
structure their debt, which in turn can support business continuity and innovation
(Fahamsyah et al., 2024). For example, the US Bankruptcy Code requires debtors
to provide disclosure statements containing sufficient information regarding their
financial status and proposed reorganization plans (Bastiaansen et al., 2025). Chap-
ter 11 of the US Bankruptcy Code allows managers/entrepreneurs to retain some
degree of control over the assets and operations of the company while in bank-
ruptcy, and they are encouraged to choose court-supervised debt renegotiation
under Chapter 11 rather than filing for liquidation under Chapter 7 of the US
Bankruptcy Code (Thorburn, 2000). According to Thorburn (2000), the Swedish
Bankruptcy Code contains pro-debtor legal provisions, such as provisions that in-
crease the company’s survival rate, provisions for bankruptcy costs, and provi-
sions related to debt recovery rates comparable to the US reorganization system.
Overall, the evidence presented here suggests that auctions are a very efficient
mechanism for restructuring small companies in bankruptcy (Thorburn, 2000).

According to Thorburn (2000), over the past 20 years, the implementation of
the legal framework on the definition of insolvency in bankruptcy law from an
entrepreneur’s perspective in several European countries, including the United
Kingdom, Germany, France, Finland, Norway, and Sweden, has changed, and
they are proposing changes to their bankruptcy regulations, largely aligning with
US Chapter 11. Referring to Thorburn’s (2000) study on the process, costs, and
procedures for filing for bankruptcy under Swedish bankruptcy law, the following
conclusions can be drawn:

1) Auction Process—Every Swedish company filing for bankruptcy is then auc-
tioned, either as a functioning company or partially, under the supervision of an
independent, court-appointed trustee. In Sweden, a quarter of sales of functioning
companies, accounting for 20% of all filings, are pre-auction sales, where buyers
negotiate the purchase of the company’s assets before filing for bankruptcy. The
probability of a sale of a functioning company increases with the increasing frac-
tion of intangible assets. Interestingly, pre-auction sales are more likely to occur
when the firm is run by an owner-manager, possibly reflecting managerial con-
cerns about post-bankruptcy reputation.

2) Partial Liquidation and Pre-Auction Sales Practices for Firms Declaring
Bankruptcy—Direct bankruptcy costs are found to decrease with firm size and are
lower in partial liquidations and pre-auction sales. The percentage costs, meas-
ured as a fraction of pre-filing assets, average 6.4% for the total sample and 3.7%
for the largest third of firms. The latter estimate is similar to the costs reported for
much larger U.S.-listed firms in Chapter 11. Direct costs also increase when the
industry is depressed, likely reflecting higher sales efforts by trustees when indus-

try demand is low. Importantly, indirect costs are almost certainly lower in auc-
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tion bankruptcies due to the much shorter operating time of a firm in bankruptcy.
This period can last from 1 to 2 months in Sweden and can extend to approxi-
mately two years in the U.S.

3) Debt Recovery Rates—Debt holders recover an average of 35% of their debt
in auction bankruptcies. Secured creditors recover an average of about 70%, with
a median of 80%, while junior unsecured creditors recover virtually nothing. Us-
ing market values and avoiding a potential upward bias in face value, overall debt
recovery rates appear to be similar among small companies in auction bankrupt-
cies and U.S.-listed companies filing for Chapter 11. For companies that survive
as operating entities in both cases, the average recovery rate is about 40%. How-
ever, junior creditors receive a relatively smaller share of the pie in auction bank-
ruptcies, reflecting the strict adherence to the absolute priority afforded by cash
settlements in auctions.

Furthermore, a study by Prusak et al. (2021) confirmed that, from the point of
view of entrepreneurs, bankruptcy law in countries characterized by efficient legal
systems and pro-debtor bankruptcy laws is associated with higher levels of risk
acceptance among entrepreneurs, which are reflected in higher levels of entrepre-
neurship and innovation. The findings of this study are crucial from the perspec-
tive of legislators responsible for drafting amendments to bankruptcy law, as in-
corporating specific pro-debtor provisions can, in the long run, encourage in-
creased entrepreneurship and innovation, ultimately driving economic develop-
ment (Prusak et al., 2021). Subsequently, a “pro-entrepreneur” Indonesian bank-
ruptcy law can be characterized as a proficient legitimate framework with clear
benchmarks for its legitimate system. Indonesian insolvency law is anticipated to
follow to “pro-entrepreneur” arrangements and changes, supporting and empow-
ering business enterprise, and its arrangements are outlined to encourage business
people in confronting insolvency, reorganizing their businesses, and eventually
recuperating from money related troubles. Key highlights of a “pro-entrepreneur”
Indonesian bankruptcy law include its potential to impact entrepreneurs’ hazard
perceptions and development desire. Particular highlights of a “pro-entrepre-
neur” Indonesian bankruptcy law concerning the definition of insolvency from
the point of view of entrepreneurs : a study of Legal Dogmatics include a debtor-
friendly insolvency law, the next level of chance acknowledgement among busi-
ness visionaries, reflected in higher levels of business and advancement, and clear
arrangements related to insolvency tests, resource security, obligation rebuilding,
arrangements to guarantee commerce progression, and a fast and streamlined in-
solvency prepare.

Based on the previous discussion, the ideal and progressive legal framework for
defining insolvency in bankruptcy law from the point of view of entrepreneurs is
a pro-entrepreneur bankruptcy law that includes provisions that are pro-entre-
preneur-friendly and adaptable to the accelerated development of information
and communication technology. An example of bankruptcy law is the United

States Bankruptcy Code, which reflects a debtor-centred approach. Furthermore,
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developments in information and communication technology significantly im-
pact the way businesses operate, communicate, and manage information, which
in turn affects bankruptcy and restructuring processes. The increased use of ICT
can result in more efficient data management, faster communication, and new
business models, but it also poses challenges related to data privacy, cybersecurity,
and the digital divide. Indonesian bankruptcy law, based on the civil law system,
markedly contrasts with the common law approach employed in the United States.
Indonesia adheres to a civil law system. Indonesia is often compared to common
law systems, particularly in the context of legal reform and development. This
comparison stems from the influence of common law principles on Indonesian
legal practice, including the role of precedent (stare decisis) and the integration of
customary law. Although Indonesia primarily relies on codified law, the growing
importance of jurisprudence (court decisions) and the application of customary
law necessitate a comparative analysis, as the common law system emphasises
these elements. The United States, on the other hand, refers to the common law
system, also known as jurisprudence. Jurisprudence is the unwritten Indonesia
adheres to a civil law system. Indonesia is often compared to common law sys-
tems, particularly in the context of legal reform and development. This compari-
son stems from the influence of common law principles on Indonesian legal prac-
tice, including the role of precedent (stare decisis) and the integration of custom-
ary law.

Thus, an ideal and progressive legal framework for defining insolvency in In-
donesian bankruptcy law from the perspective of entrepreneurs is one that ad-
dresses the availability of reorganization bankruptcy options, the efficiency and
effectiveness of bankruptcy procedures and costs, the availability of opportunities
for entrepreneurs to restart in liquidation bankruptcy and to obtain automatic
asset suspension during reorganization bankruptcy, and the opportunity for en-
trepreneurs to continue working after filing for bankruptcy. Therefore, efforts are
needed to reconstruct Indonesian bankruptcy law regarding the definition of in-
solvency from the point of view of entrepreneurs because, in the realm of corpo-
rate bankruptcy, spill-over effects refer to unexpected and unintended economic
impacts that may spread across regions and industries closely related to the bank-
rupt company (Song & Zhao, 2024). According to Song & Zhao (2024), corporate
bankruptcy can elicit diverse responses from suppliers, creditors, employees, and
the local community. Furthermore, a sudden decline in economic activity can neg-
atively impact local property values, tax revenues, and community well-being (Song
& Zhao, 2024). Furthermore, the importance of legal certainty is in determining
the priority of the debtor’s debt distribution to preferred and secured creditors if
the amount of available bankruptcy assets is insufficient to pay off the debts of
preferred and secured creditors. For parties who are also preferred creditors of the
bankrupt firm, legal certainty regarding the priority of bankruptcy asset distribu-
tion must be obtained through statutory regulations (Basri et al., 2024). Further-

more, insolvency testing in bankruptcy cases in Indonesia is expected to provide
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a comprehensive analysis of how the principles of insolvency testing are applied
in Indonesian bankruptcy law considerations. Therefore, the reconstruction of In-
donesian bankruptcy law is expected to be updated by including an ideal and pro-
gressive legal framework regarding the definition of insolvency in bankruptcy law
from the perspective of entrepreneurs. This is expected to have an impact on en-
trepreneurs so that they will be able to take the necessary risks to recover their
businesses. Furthermore, this condition will create a positive cycle because more
entrepreneurs will be brave enough to take risks and will increasingly drive na-

tional economic growth.

4. Conclusion

Based on the findings of this study, Indonesia’s current bankruptcy law tends to
lack detail regarding debt restructuring, including clarity regarding which com-
panies qualify, the form of restructuring, and sanctions for violations. These issues
contribute to the potential for exploitation and protracted legal disputes faced by
entrepreneurs. Despite amendments and new laws, the practical application of bank-
ruptcy law faces challenges due to ambiguity and multiple interpretations, requir-
ing further refinement for better implementation and effectiveness. In this regard,
the government, together with the House of Representatives of the Republic of
Indonesia (DPR RI), is expected to have a more responsible perspective in drafting
amendments to Indonesian bankruptcy law and to include certain pro-debtor
provisions. Therefore, a reconstruction of Indonesian bankruptcy law regarding
the definition of insolvency that is ideal and progressive (pro-entrepreneur) from
the point of view of entrepreneurs is needed. This includes the positive legal frame-
work regarding the definition of insolvency in Indonesian bankruptcy law, the
direct impact of the definition of insolvency in Indonesian bankruptcy law through
the lens of entrepreneurs, the application of a positive legal framework regarding
the definition of insolvency in Indonesian bankruptcy law from the point of view
of entrepreneurs, as well as an ideal and progressive legal framework regarding
the definition of insolvency in Indonesian bankruptcy law from the point of view
of entrepreneurs. This is deemed necessary due to several factors as follows: 1) the
inadequacy of existing laws in handling debt restructuring mechanisms; 2) the need
for legal certainty and greater protection for entrepreneurs and the business world;
and 3) the development of the economic landscape that requires a more compre-
hensive framework for managing bankruptcy.

Thus, the results of this study are expected to: 1) provide solutions that may arise
in cases of insolvency, provide more efficient control over the debtor’s bankruptcy
estate, and provide stronger protection from unilateral actions by creditors; 2)
give local courts discretion to allow any form of relief to the curator; and 3) pro-
vide a legal mandate to work together to ensure adequate protection for the debtor
and its creditors. All of this can be done through legislative reform of Indonesian
bankruptcy law, the aim of which is to realize the following changes: 1) increased

creditor confidence in the enforcement of their claims; 2) increased entrepreneur-
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ship and new beginnings; and 3) reduced bankruptcy cases and easier out-of-court
debt rescheduling. Various improvements in Indonesian bankruptcy law are ex-
pected to be seen in some areas, but not in others. Therefore, the results of this
study recommend that it is necessary to create and update the Indonesian bank-
ruptcy law regarding the definition of ideal and progressive insolvency from the
point of view of entrepreneurs (pro-entrepreneurs). In this case, the government,
together with the Indonesian House of Representatives, is expected to adopt Spe-
cial Issue Preventive Restructuring 18: Navigating uncharted waters: The imple-
mentation of the EU Directive on Preventive Restructuring Frameworks in Lux-
embourg, and Chapter 11 of the United States Bankruptcy Code. The aim is as an
effort to realize legal certainty and legal benefits as guaranteed in the constitution,
which can be derived from more general constitutional rights, such as the right to
recognition, guarantees, protection, and fair legal certainty and equal treatment
before the law as regulated in Article 28D paragraph (1) of the 1945 Constitution
of the Republic of Indonesia.

Novelty

The reform of Indonesia’s bankruptcy law is crucial for creating an ideal and in-
novative definition of insolvency that aligns with entrepreneurs’ point of view.
The goal is to foster legal certainty and advantages, facilitate business transfor-
mation, and improve the overall business environment in Indonesia, as guaran-
teed by the Constitution. These rights stem from wider constitutional provisions,
including the entitlements to recognition, guarantees, protection, fair legal cer-
tainty, and equal treatment under the law, as outlined in Article 28D paragraph
(1) of the 1945 Constitution of the Republic of Indonesia.
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mor 348 (selanjutnya disebut Faillissements-Verordening) yang diundangkan pada
tanggal 1 November 1906

Peraturan Pemerintah Republik Indonesia Pengganti Undang-Undang Nomor
1 Tahun 1998 tentang Kepailitan

Putusan Mahkamah Konstitusi Republik Indonesia Nomor 168/PUU-
XX1/2023

Undang-Undang Dasar Negara Republik Indonesia Tahun 1945

Undang-Undang Reublik Indonesia Nomor 4 Tahun 1998, tentang Perubahan
atas Undang-Undang tentang Kepailitan Menjadi Undang-Undang

Undang-Undang Republik Indonesia Nomor 13 Tahun 2003 tentang
Ketenagakerjaan

Undang-Undang Republik Indonesia Nomor 37 Tahun 2004 tentang Kepaili-
tan dan Penundaan Kewajiban Pembayaran Utang

Undang-Undang Republik Indonesia Nomor 40 Tahun 2007 tentang Perseroan
Terbatas

Undang-Undang Republik Indonesia Nomor 11 Tahun 2020 tentang Cipta
Kerja

Undang-Undang Republik Indonesia Nomor 2 Tahun 2022 tentang Perppu
Cipta Kerja

Undang-Undang Republik Indonesia Nomor 6 Tahun 2023 tentang Penetapan
Peraturan Pemerintah Pengganti Undang-Undang Nomor 2 Tahun 2022 tentang
Cipta Kerja menjadi Undang-Undang

Undang-Undang Republik Indonesia Nomor 1 Tahun 2023 tentang Kitab Un-
dang-Undang Hukum Pidana
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