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Abstract

Recent constitutional scholarship highlights a troubling trend of democratic
decline fueled by actions of majoritarian branches, particularly the legislature
and executive. These actions, though cloaked in democratic appearances, use
formal constitutional mechanisms to centralize power in authoritarian figures.
Unlike traditional coups, this erosion of democracy is achieved through un-
constitutional constitutional amendments, legitimized by legislative processes
and often driven by populist leaders, prioritizing political self-interest over gen-
uine representation. David Landau’s concept of “abusive constitutionalism”
and Richard Albert’s theory of “constitutional dismemberment” have become
pivotal in understanding this phenomenon. Both frameworks reveal how con-
stitutional tools can be repurposed to dismantle democratic norms, enabling
authoritarian control while maintaining a fagade of legitimacy. This study in-
vestigates the interplay between constitutionalism and democracy, questioning
whether modern constitutional frameworks sufficiently guard against author-
itarian subversion. It begins by examining constitutionalism’s liberal roots as a
constraint on state power, then analyzes Landau’s and Albert’s contributions
to theories of democratic erosion. The study further critiques the notion that
contemporary constitutions inherently empower authoritarianism, arguing in-
stead that modern democracies, shaped by complex social dynamics and con-
stant public oversight, resist such simplifications. Ultimately, the analysis chal-
lenges whether constitutionalism and democracy can coexist as distinct con-
cepts or whether their entanglement creates vulnerabilities. By exploring these
tensions, the study aims to refine the understanding of constitutionalism, fram-
ing it not only as a limit on power but as a safeguard for democratic integrity
in the face of evolving threats.
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1. Introduction

A recent trend in constitutional thought highlights a significant democratic de-
cline arising from the actions of majoritarian branches of power (legislative and
executive). These actions, which conflict with constitutionally protected principles,
seek to establish an authoritarian state cloaked in democratic appearances. This
phenomenon involves the use of formal constitutional amendment mechanisms
to concentrate governmental power in autocratic figures. Traditional military coups
have been replaced by a new method of undermining democratic norms: uncon-
stitutional constitutional amendments, legitimized by the legislature and incited
by a populist executive leader. These actions often serve as part of a covert dynamic
aimed at protecting individual political interests rather than representing the peo-
ple.

The theory of democratic decline under constitutional frameworks has gained
traction in the writings of David Landau and Richard Albert. They argue for a
relationship between constitutionalism and democracy characterized by the dis-
mantling (or destruction) of constitutional texts to concentrate power in a leader
or political party, exhibiting authoritarian tendencies disguised as democratic po-
litical processes. Although not directly explored by the authors, this suggests an
understanding of constitutionalism as the product of a power dynamic between
an authoritarian constitutional doctrine—which subverts a promulgated text into
an imposed one, and democracy as a system of governance dominated by, albeit
transient, majorities.

It does not seem to be the case that contemporary constitutions confer author-
itarian prerogatives on democratic institutions. If they did, one could no longer
speak of constitutionalism but rather of an authoritarian state under an imposed
constitution. Moreover, modern democracies are the product of highly complex
societies with social interactions far different from those of the past. Popular par-
ticipation, social movements, and the constant circulation of information appear
to preclude the absence of the necessary oversight to prevent a mere majoritarian
game. If the critique of democratic decay is correct, a heavy burden falls on those
who argue otherwise: they must either acknowledge the use of “constitutionalism”
as mere terminology devoid of conceptual substance, relinquishing its distinction
from democracy; consider constitutionalism and democracy as a majoritarian re-
lationship in which one can profoundly affect the other without self-inflicted harm;
or admit that the theoretical framework ignores the liberal meaning of these terms,
requiring the development of a conceptual philosophy capable of substantiating

the critique within one (or all) of the schools of constitutional thought that operate
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under this assumption.

The proposed work explores the dynamic relationship between constitutional-
ism and democracy as presented in the writings of Landau and Albert, aiming to
extract a meaning that transcends the merely liberal notion of constitutionalism
as alimitation on the exercise of state power. To this end, it begins with a literature
review on the liberal understanding of constitutionalism; then examines the con-
cept of abusive constitutionalism as advocated by Landau and its intersection with
a recent school of thought that argues for the existence of an observable global
democratic decline. It proceeds to discuss Albert’s doctrine of constitutional dis-
memberment and its direct impact on the perception of constitutionalism—once
aimed at limiting power, now potentially serving to enhance the exercise of power.

The study concludes with a critique of the authors’ developments.

2. A Brief Construction of Constitutionalism: Liberalism and
Power Structures

Liberal constitutionalism represented a form of political and legal organization of
power aimed at the popular emancipation from state arbitrariness. This ideology
(or ideologies) was enshrined in a rigid constitutional text—characterized by ar-
duous, uncommon, and extraordinary procedures for textual amendments, dis-
tinct from those governing ordinary infraconstitutional legislation. Such a consti-
tution is endowed with superior authority over other normative acts, hierarchi-
cally supreme within the legal system, serving as both the first and ultimate stage
of legality, dedicated to preserving the victorious ideals it embodies (Barroso, 2019).
It aligns with the notion of a promulgated constitution, one born from a demo-
cratic moment and textually constructed with the participation of the people. Con-
versely, it diverges from the concept of an imposed constitution (Law, 2019), which
is enacted by the arbitrary will of those in power, without social oversight, as an
expression of the dominance exerted by a new ruling force over the state appa-
ratus.

In doctrine, it appears as a type of “school of thought aimed at achieving con-
sistent political objectives, fundamentally involving the limitation of public pow-
ers and the consolidation of spheres of autonomy guaranteed through a system of
norms” (Fioravanti, 2014). It can be studied both as a socio-political movement
and as a legal-philosophical doctrine, comprising at least three constitutive ele-
ments: 1) fear of the perpetuation of oppressive conditions, 2) fundamental rights
which, when constitutionally protected, must establish 3) a constitutional rela-
tionship that ensures democratic governance procedures and the possibility of
popular influence on political decision-making (Guedes, 2014).

A minimal conceptualisation of liberal constitutionalism is: a social movement
that may or may not produce legal consequences (when successful, it is symbol-
ised in the creation of a constitution or power structures aimed at a process of
constitutionalisation). Its claims become constitutionally protected and enshrined
in a normative text, arising from 1) the awareness and mobilisation of the popu-

lace against the arbitrariness of those holding state power to prevent the perpetu-
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ation of conditions gravely harmful to fundamental rights, or to institute such
rights within the legal framework. 2) At its core, it also entails the popular struggle
for the protection and guarantee of fundamental rights in a constitutional text.
Upon achieving success, 3) this text must be safeguarded by constitutionally de-
fined procedural instruments and by society itself through democratic practice
(Guedes, 2014).

Despite the various challenges historically posed to the term and its conceptual
substance, the idea of liberal constitutionalism, in its origin as a limitation on the
exercise of state power, remained relatively well-accepted and uncontroversial un-
til around the mid-20th century. At that time, the nazistaate presented horrors to
the global community after taking control of the state through majoritarian voting
and sequential changes to the Weimar Constitution. It was from that moment
onward, as a reaction against what transpired, that constitutional doctrine began
to focus more intensively on the study of constitutionalism in relation to a prom-
ulgated constitution, one that can be victimized or usurped by authoritarian re-
gimes, leading to severe consequences or the destruction of the democratic system
of governance (Cf. Loewenstein, 1965).

Constitutional theory identifies two major consequences of the studies emerg-
ing from the second half of the 20th century, as a way to create barriers and pre-
vent a repetitive cycle of history: (a) a political choice for a system of control over
legal acts, which grants an institution—whether or not linked to the Judiciary—
competence to review legislative expressions (or those equivalent to legislation)
originating from other branches of power; (b) a rigid regime for modifying the
constitutional norm to prevent issues of a transitional nature, i.e., authoritarian
majorities, populist leaders with autocratic projects of power concentration, etc.

In the first case (a), constitutional jurisdiction (judicial review) is the most com-
prehensive institutional model of the last century, with the creation of constitu-
tional courts or the expansion of the powers of existing ones being widely docu-
mented (Brinks & Blass, 2017). This phenomenon is observable in several coun-
tries that have granted the judiciary the competence to review the compatibility of
normative acts with the constitution and, if deemed unconstitutional, to invalidate
them, suspend their effectiveness, challenge their existence, or even declare them
null and void.

This configuration has had a direct impact on the design of the state, on the
power dynamics between constitution and constitutionalism, and has placed de-
mocracy as a system of governance not solely within the realm of majoritarian
reserve. It created an element, beyond direct popular vote scrutiny, that operates
in the political balance through legal argumentations in defence of the constitu-
tion. Furthermore, countries that had already adopted the rigid model of consti-
tutional justice, in the last quarter of the century, began to reformulate it in an
attempt to safeguard the independence of powers, ensure greater protection of
fundamental rights, preserve the democratic process, and uphold the rule of law
(Brinks & Blass, 2017).
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In the second case (b), clauses act as barriers to participation and alteration of
the democratic process by parties or political groups with disreputable, hateful, or
exterminatory rhetoric towards minorities. In more rigid cases, prohibitions may
be applied to those with non-secular, non-universalizable speech, or speech con-
taining content contrary to human rights (Issacharoff, 2015). Constitutions with
clauses of eternity and a solemn process for amendments are structured to form a
system of checks and balances capable of ensuring interdependence among pow-
ers, safeguarding specific competencies, and strongly adhering to international
human rights protection in an effort to shield society from authoritarian govern-
ments, despots, and, most importantly, to prevent attacks on democracy (as a sys-
tem of government) and democratic foundations (organised civil society, pressure
groups, discursive dynamics in political power struggles, etc.) in terms of plural-
istic popular participation (Halmai, 2024).

Despite the relative political stability in the Western world following the Second
World War', with apparent congruence between the various subsequent consti-
tutional models, two major critiques—or counter-responses—emerged regarding
the theoretical consequences of structuring the state based on the constitutional
order: against the expansion of constitutional jurisdiction, there is an argument
of usurpation of the people’s reading of the constitution, a process of removing
the constitution from the people and transferring it (or “seizing” it) to (by) a su-
preme court. This is somewhat known as the “Countermajoritarian difficulty,”?
which establishes a regime that grants the judiciary the “last or final word” on the
meaning of the constitutional norm, a model of “judicial supremacy” opposed to
“popular supremacy.”?

In opposition to a constitutionally rigid regime capable of ensuring and pro-
tecting democracy, there is the rise to power of political leaders with non-demo-
cratic tendencies, who have found refuge in the processes of reform or replace-
ment of the constitutional norm, thus establishing an “abusive” relationship of
constitutionalism, which undermines the democratic system of government. Can
the constitution be contrary to democracy? Can democracy exist within an au-
thoritarian model of state?* Can constitutionalism, the constitution, and the
democratic system of government coexist harmoniously, while also being in ten-
sion to ensure the best efficiency from one another? Can a system display author-
itarian traits under the aegis of the constitution and still be a democracy? Can
constitutionalism be radicalised in any of its variations to enhance a particular
constitutional model, thereby weakening its own democratic legitimacy? If so,
what would this represent? Constitutionalism e Democracy, as concepts, suffers
from the constitutional hardening of the political game system in the face of the
necessary democratic opening for popular participation; it is the dichotomy be-

tween constitutional supremacy and popular sovereignty.

'Relative, as it was merely apparent, see Hobsbawm (1995).
2Cf. Bickel (1986).

3See Fernandes and Guedes (2023).

4Cf. Varol (2017).
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The tension is best understood as follows: from constitutionalism, the limita-
tion on the exercise of power through the organization and structuring of the state,
the struggle for fundamental rights with the symbolic consecration of the move-
ment(s) through the normalization of a process of political achievements formal-
ized in a document historically referred to as a “constitution” (Fioravanti, 2014),
which creates and hardens the legal system based on the choices contained within
it, breaking or merging a previous status quo with what will then become a new
status quo; from democracy, the pluralistic discursivity of social participation in
the formation of power voices capable of actively influencing the decision-making
process on the paths to be taken by the state (Habermas, 1996: p. 94), popular
sovereignty with the necessary maximized openness for rationalized-critical ac-
tion (Guedes, 2024).

For a minimal conceptualization of what is referred to here, the research draws
on Daly’s (2019) definition, according to which the problem can be seen as fol-
lows: “In recent years, the gradual deterioration of democratic regimes worldwide
has become a major concern in various fields of research and disciplines—espe-
cially in public law and political science,” something that has prompted an under-
standing of “the emerging threats to a wide range of democratic systems.” It is
thus acknowledged that “many terms are now used to refer to the incremental
degradation of the democratic regime worldwide or ‘democratic decay.” This is
the term adopted in the text. Other terms that may be found with similar mean-
ings include: “Abusive constitutionalism. Autocratic legalism. Populist constitu-
tionalism. Bad-faith constitutionalism. Constitutional decay. Democratic backslid-
ing. Authoritarian backsliding. Rule of law regression. Democratic erosion. Dem-
ocratic recession” (Daly, 2019)—among many others. The central issue, from the
perspective of the research, is that the military coups of the past have given way
to a new way of circumventing the democratic process through unconstitutional
constitutional amendments or the packaging of constitutional courts, both exam-
ples legitimized by the legislature and incited by the figure of a populist leader in
the executive branch, which are part of a covert dynamic aimed at protecting per-
sonal political interests rather than representing those of the people. The concept
of “the people or we, the people” is, in fact, a dimension often overlooked by schol-
ars in this field’.

The thesis of democratic decay under the constitutional aegis gains traction in
the writings of Landau (2013) and Albert (2018), to exemplify just a few of the var-
ious authors who address the theme under converging principles, considering

other legal systems®. They argue for a type of relationship between constitutional-

’It is worth noting that, as observed by Przeworski (2019), studies often fail to address the dimension
of “the people,” their role, and their intentions in this process, which is frequently described as a “de-
cline” of democracy or the democratic game. This omission, at least at first glance, appears to overlook
a central element for understanding and conveying the problem.

‘Given the breadth of authors addressing the topic in a similar manner, Landau and Albert appear to
form a cohesive universalising dimension regarding the factors discussed in other writings, which jus-
tifies the selection of their works, albeit partially at the expense of others. In a somewhat similar vein,
see Daly (2019a).
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ism and democracy involving the dismantling (or destruction) of the constitu-
tional text for the purpose of concentrating power in the figure of a leader or
party’, with manifestations of authoritarian tendencies disguised as political-dem-
ocratic processes. Although not directly explored by the authors, this suggests an
understanding of constitutionalism as the outcome of a power dynamic between
an authoritarian constitution doctrine®—one that perverts a promulgated text into
a granted one—and democracy as a system of government dominated by majori-
ties, albeit transient ones. This is the point of dialogue that the text now engages
with.

3. Abusive Constitutionalism in the Thought of David
Landau and the Constitutional Dismemberment in the
Thought of Richard Albert

In Landau’s (2013) argument, the term “abusive constitutionalism” is used to
draw attention to “the use of constitutional change mechanisms to erode the dem-
ocratic order.” He presents the cases of Hungary, Egypt, and Venezuela as exam-
ples that, according to the author, demonstrate the accuracy of the argument that
“tools for constitutional change, such as unconstitutional amendments or the re-
placement of the constitutional text, can be used by would-be autocrats to under-
mine democracy with relative ease.” He goes on to state that “as military coups
and other gross ruptures in the constitutional order have fallen into disuse, actors
instead reformulate the constitutional order with subtle changes,” aiming “to
make themselves difficult to remove [from power] and to neutralize or politicize
the courts and other accountability institutions” in their favor and to serve their
interests.

If correct, this implies a hybrid regime: not entirely authoritarian but with char-
acteristics of democratic systems—a regime with a single voice, guided by the po-
litical direction capable of resonating with popular appeal under the leadership of
a charismatic politician, with populist state policies that create a structural dimen-
sion within the state for the implementation of a personal agenda, even at the ex-
pense of the best social interests or public order considerations. This is why Lan-
dau (2013) rightly asserts that any proposed solution “must recognize the diffi-
culty of the task,” as the popular will—at least in the author’s argument—appears
to be the underlying support for the authoritarian paths of state power, where
democratic structures are maintained merely as a facade for the formal mainte-
nance of the rule of law under a constitutional aegis; a constitution, though prom-
ulgated, which, with such policies, begins to undermine the essence of democratic

functioning, being perverted for the pleasure of those in power, in a granted form:

“The resulting regimes continue to hold elections and are not fully authori-

tarian, but they are significantly less democratic than they were previously.

“It appears to be, it must be said, a common point in the argumentation of all those who address this
topic, cf. Daly (2019a).
%In a somewhat similar vein, see Fioravanti (2012).
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Even worse, the problem of abusive constitutionalism remains largely un-
solved, as the mechanisms for democratic defense, both in comparative con-
stitutional law and international law, are largely ineffective against it. Some
of the most cited mechanisms in the literature—such as the German concept
of militant democracy and the doctrine of unconstitutional-constitutional
amendments—are, in fact, difficult to apply against the threat of abusive con-

stitutionalism or easily avoidable by aspiring authoritarian actors”.

Concerned with the phenomenon of abusive constitutionalism, Landau seeks
to offer ways to strengthen democratic defenses against what he perceives as au-
thoritarian attacks. The problem is that the analysis reveals a large number of prac-
tices: “abusive constitutional practices can take a variety of different paths to achieve
the same objectives” (Landau, 2013)—which implies that the possibility of demo-
cratic protection does not seem to lie solely in institutions, but also within them.
In other words, the system must be able to combat autocratic attempts is the same
old story. The issue, from the perspective of the narrative, is the process of justifi-
cation and the presumption of validity of the imperative “democracy” over au-
thoritarian attempts. Otherwise, a heavy argumentative burden falls on popular
choices when free elections are possible.

However, this is not merely an issue of the electoral process. “Constitutional
substitution can be used if attempts at constitutional amendment are blocked, and
would-be autocrats can resort to weakening various institutions in different ways
to achieve their objectives.” (Landau, 2013) It is also a problem, as Landau (2013)
reads it, of the electoral system. “The problem of abusive constitutionalism seems
more likely to arise in relatively homogeneous states, where vote counting tends
to be more unstable and political parties are often less entrenched,” which appears
to suggest “a broad agenda of institutional and electoral design for scholars work-
ing in relatively homogeneous states.” However, studies on heterogeneous states
are increasingly common, which Landau did not foresee. For his conclusions, the

author focused on what was available for scrutiny, especially the Hungarian case’:

“The Hungarian example is perhaps the best illustration of this problem of
fungibility: Fidesz amended and then replaced the Constitution, using a va-
riety of different techniques, both constitutional and legal, to undermine the
power of control institutions and consolidate the party’s power. For example,
Fidesz weakened the judiciary by changing the jurisdiction of the Constitu-
tional Court, expanding the size of the court and then filling it with allies,
altering the retirement age of regular judges, and controlling the institution
responsible for ordinary judicial appointments. Finding effective responses
to this type of structural weakening is a complex task. Nevertheless, the im-
portance of the practice of abusive constitutionalism can help reorient some
of the central issues in the field. For example, recent studies have focused

largely on multi-ethnic states, which are seen as more likely to face a variety

°On the Hungarian case, for a comprehensive analysis, see Halmai (2024).
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of ills, including violence and democratic collapse. (...) Furthermore, the
problem of abusive constitutionalism reinforces a crucial point: the formal
rules incorporated into constitutions are often surprisingly fragile, and even
seemingly strong rules can be captured in a surprisingly high number of cir-
cumstances. The challenge, of course, is to preserve constitutionalism in the
face of this reality. In part, the responses lie in the construction of a more
intricate formal system of constitutional change: this is what amendment lev-
els or substitution clauses do. But, perhaps more significantly, the answer lies
in developing a different conception of constitutionalism. The doctrine of
unconstitutional-constitutional amendments, and perhaps the emerging re-
sponses from Europe to Hungary, suggest a more substantive conception of
constitutionalism—that which asserts that a constitution is not truly consti-
tutional unless it functions in certain ways and adheres to certain fundamen-

tal principles”.

It is worth noting that, when analyzing the Hungarian case, Halmai’s (2024)
writing seems to take a more sophisticated approach when suggesting the question
“of how to distribute responsibility for democratic backsliding between the elites
and the citizens, influenced and often manipulated by leaders.” This seems to be
an important consideration for the topic. Beyond the various interpretative issues
presented in Landau’s writing, such as the comparative use of legal regimes and
dialogue with regional authors under non-universalizing predicates (or the lack
thereof), it appears to assume that, although constitutional courts may be subject
to undue interference by autocratic leaders, they must also be capable of demon-
strating resilience in confronting “attacks” on democracy or the democratic pro-
cess. This argumentative dimension informs both endogenous and exogenous fac-
tors in the understanding of the observed reality, a point well explored by Sipulové
and Kosar (2023):

“Democratization can take the form of executive-led attacks, as well as incre-
mental decay, the gradual emptying of underlying constitutional values, and
state inertia. Contrary to common wisdom, both exogenous erosion and en-
dogenous decay are strongly affected by informality. As courts are often the
first institutions affected by democratization, this article analyzes informality
in the erosion and decay of judicial institutions. It is argued that these insti-
tutions interact with democracy in two main directions. The first is endoge-
nous and describes the decay of democratic judiciaries as a result of a long-
term incongruence between formal and informal judicial institutions. The
second direction captures the gradual erosion of informal institutions that
have positive effects on judicial democratic resilience. These two processes,
the decay and erosion of informal judicial institutions, should not be over-
looked. While they are less visible, slower, and often unintended, they are just
as dangerous as executive-led frontal attacks on the courts because they sig-
nificantly increase the window of opportunity for politicians seeking to de-

grade the substance of democracy or even implement a regime change”.
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It truly concerns a more in-depth version of Landau’s argument, where the in-
stitutional aspect of the narrative seems to refocus attention on the functioning of
the court and its institutional possibilities for “defending” the democratic game,
beyond standards unrelated to the control of the constitutional court itself. In ad-
dition to the lack of clarity on how this functioning would take place, Landau falls
short in equating political leaders from different spectrums who do not communi-
cate—something, incidentally, that can be said to be a distinctive feature of au-
thors who follow a similar line of thought. Levitsky and Ziblatt (2018), for exam-
ple, go so far as to place Hitler, Gettlio Vargas, Hugo Chavez, and Alberto Fu-
jimori in the same sentence as if their actions were comparable, with the authors
justifying this by stating that they were “authoritarian by nature”.

Each authoritarian figure cited by the authors would deserve its own reflection.
Radicalizations of thought, such as those of Levitsky and Ziblatt, can be found in
various other authors within the same line of thought. This reasoning is also fol-
lowed in the writings of Ginsburg and Huq (2018), Runciman (2019), and many
others'>—a problem recognized even by those who defend the ideas developed in
the works of the aforementioned authors!'. Still, it is possible to acknowledge that
they conducted an interesting analysis of the structure of current constitutional
democracies, identifying points of stress that lead to a sequential (and gradual)
rupture of the system: “disregard for ‘mutual tolerance’ and ‘institutional forbear-
ance’ could cause serious damage to a democratic project without the need for
more explicit affronts to the constitutional system.” (Meyer, 2021)

If it is true that “academic studies on democratic decline can help clarify, for
citizens and policymakers, the main dilemmas involved in expanding the Supreme
Court, restricting extremist discourse, and other democratic reform proposals,”
(Keck, 2023) it is also true that, when the representation of the realities in which
these studies aim to operate is not structured, the analysis tends to be dismissed
as unnecessary alarmism and less significant. The engagement with Landau’s writ-
ing appears more complete when considering the dimension of constitutional
normativity - here, the study of the doctrine of unconstitutional constitutional
amendments is particularly important, especially in Richard Albert’s (2018) con-
struction of thought regarding “constitutional dismemberment.” The core of the
argument is that there is a peculiar element in constitutional theory, which can be
observed in various parts of the constitutionalized world. It has recently been a
constant the use of “constitutional amendments that are not truly amendments,”
but rather “self-conscious efforts to repudiate essential features of the constitution
and destroy its foundations”.

Such legislative moves “dismantle the basic structure of the constitution and, at
the same time, build a new foundation rooted in principles contrary to the old
ones,” with profound impacts on social order, fundamental rights (especially so-

cial rights, as many of these changes refer to ideological modifications that result

19See Mounk (2018).
1See Meyer (2021).
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in the suppression of public investment in education or healthcare), and “substan-
tial consequences for the entire legal system and society”. Albert (2018) makes a
crucial distinction between two types of constitutional changes: amendment and
dismemberment. He defines constitutional amendment as a modification that ad-
justs or updates the constitution without altering its identity or fundamental prin-
ciples, maintaining the continuity of the legal system. In contrast, constitutional
dismemberment occurs when a change is so profound that it transforms the es-
sence of the constitution, altering its basic principles and the structure of power,
resulting in a new configuration of the constitutional system. Albert emphasizes
that some changes made under the guise of amendments may, in fact, be disguised
dismemberments, which could fundamentally alter the governance of a country
without proper debate or reflection. What remains particularly interesting in the

author’s construction is the way he approaches the problem:

“Constitutional dismemberment is both a phenomenon and a concept. We
cannot deny that constitutional dismemberment exists as a phenomenon to-
day: around the world, we continue to observe efforts to implement trans-
formative constitutional changes without disrupting legal continuity. I sought
to identify this phenomenon by giving it a name: constitutional dismember-
ment. A constitutional dismemberment deliberately seeks to alter fundamen-
tal rights, the structure, or the identity of the constitution, using the ordinary
rules of constitutional amendment. The conventional theory of constitu-
tional change denies the legitimacy of constitutional dismemberment. There-
fore, courts generally reject constitutional dismemberments for exceeding
the amendment power held by the actors proposing the change. In the con-
ventional theory of constitutional change, a constitutional alteration results
in one of two possible outcomes. Either it is an amendment, in which case
the courts recognize it as constitutional because the amendment modifies the
constitution in a way that is consistent with its existing structure and assump-
tions. Or, alternatively, it introduces a change that does not align with the
existing constitution, in which case the courts generally invalidate the change
made as an amendment and require political actors to engage in a new pro-
cess of constitutional creation to formalize the transformative change they
seek to make. The concept of constitutional dismemberment occupies the
space between an amendment and a new constitution. It recognizes that a
transformative change does not necessarily result in a new constitution, but
rather, that transformative change should be understood as the deconstruc-
tion of the constitution within the existing constitutional order, subject to its

own internal rules.”

While Landau and his interlocutors appear more interested in describing the
phenomenon without necessarily addressing the normative incursions regarding
the premises raised, Albert (2018) sheds light on procedural aspects and how
courts should act to resolve the problem he identifies—the intention to alter the

constitutional order, its structures, and liberal assumptions of functioning, to al-
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low the rise of autocratic figures to power and the implementation of non-demo-
cratic power projects. This is why he views constitutional dismemberment, “at the
same time, as both a doctrine and a theory,” as both descriptive and normative
regarding the events proposed for analysis. As a doctrine, “it concerns how courts
should approach the review of constitutional amendments,” (Negishi, 2020) where
the role of the courts, of constitutional courts, would be as “catalysts, not obsta-
cles; they should not invalidate amendments, but rather collaborate constructively
with political actors to determine whether the transformative change reflects the
considered judgment of the people and their representatives,” (Albert, 2018) sug-
gesting a judicial self-restraint. He continues, further explaining what seems to be

the most interesting part of his proposal, constitutional dismemberment as a theory:

“I suggested that the rule of mutuality should be the standard expectation
that political actors must meet when attempting to dismember the constitu-
tion. The rule of mutuality includes four factors—differentiation, symmetry,
unification, and recognition—all of which are necessary to defend the con-
stitution, urging those who promote the amendment to verify whether there
is substantial democratic support for a transformative change to the consti-
tution and to protect the underlying constitutional agreement made on be-
half of the people. The theory of constitutional dismemberment is based on
the phenomenon, concept, and doctrine of dismemberment to incorporate a
comprehensive set of strategies for managing the constitutional change pro-
cess. The theory of dismemberment is driven by the theory of constituent
power—a theory that, as I suggested, is currently not adequately equipped to
guide political actors on how they should alter the constitution and is not
sufficiently precise to allow the constitutional community to assess the legit-
imacy of a transformative constitutional change. The theory of constitutional
dismemberment seeks to rescue the theory of constituent power in light of
the constitutional changes we have witnessed. In essence, the theory of con-
stitutional dismemberment concerns the present constitutional settlement
and how changes are made; the theory does not advance a normative claim
about what constitutes a good constitution or what should be enshrined in a
constitution. The theory is localist, not globalist or transnationalist. It respects
indigeneity and local norms, national sovereignty, and the fundamental reality

that the theory of constituent power will manifest differently across borders”.

Note that what the author “proposes to constitutional designers interested in
preserving legal continuity” is that they “codify procedures not only for amend-
ment but also for dismemberment, that is, a fundamental rupture with the com-
mitments or underlying assumptions of the constitution” (Negishi, 2020)—some-

thing that is not necessarily unheard of in constitutional experience'?, but also

"“The best example of this is Article 347 of the Venezuelan Constitution: “The original constituent
power resides in the people of Venezuela. This power may be exercised through the convening of a
National Constituent Assembly with the purpose of transforming the State, creating a new legal order,
and drafting a new Constitution.”
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does not seem advisable, given that the constitutional order is intended to be eter-
nal (Suteu, 2021). On the other hand, it is a contribution aimed at controlling the
previously informed autocratic practices, as “the objectivist perspective of consti-
tutional designers can be an advantageous standpoint for evaluating the socially
transformative rupture of constitutional dismemberment,” (Suteu, 2021) while
also helping to curb authoritarianism in its objective dimension, which would
be focused on disfiguring the fundamental predicates of the Constitution. This
is why Albert defends the idea as both a phenomenon and a concept (Albert,
2018):

“Constitutional dismemberment is both a phenomenon and a concept. We
cannot deny that constitutional dismemberment exists as a phenomenon to-
day: around the world, we continue to observe efforts to carry out transform-
ative constitutional changes without breaking legal continuity. I have sought
to identify this phenomenon by giving it a name: constitutional dismember-
ment. Constitutional dismemberment deliberately seeks to alter fundamental
rights, the structure, or the identity of the constitution, using the ordinary
rules of constitutional amendment. The conventional theory of constitu-
tional change denies the legitimacy of constitutional dismemberment. There-
fore, courts generally reject constitutional dismemberments for exceeding
the amendment power held by the actors promoting the change. In conven-
tional constitutional change theory, a constitutional alteration results in one
of two possible outcomes. Either it is an amendment, in which case courts
recognize it as constitutional, since the amendment modifies the constitution
in a manner consistent with its existing structure and assumptions. Or, alter-
natively, it introduces a change that does not align with the existing consti-
tution, in which case courts generally invalidate the alteration made as an
amendment and require that political actors engage in a new process of con-
stitutional creation to formalize the transformative change they wish to
make. The concept of constitutional dismemberment occupies the space be-
tween an amendment and a new constitution. It acknowledges that a trans-
formative change does not necessarily need to result in a new constitution,
but rather that transformative change should be understood as the decon-
struction of the constitution within the existing constitutional order, subject

to its own internal rules”.

Beyond mere consideration of constitutional reform procedures, it has been
able to influence, from the perspective of democratic decay (Negishi, 2020), the
role of judicial bodies'*—especially the postures and institutional behaviours to
be assumed when confronting an authoritarian threat. The author’s developments
have also not overlooked the semantic or conceptual problems, such as when con-

sidering the case of Latin America and its tendency towards amendments that fail

PEspecially at the preventive level—in constitutional orders that previously did not foresee the possi-
bility of such control, see, for a comprehensive analysis, Danéliené (2018).
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to bring significant changes to the constitution’s body**.

David Landau and Richard Albert both offer important frameworks for under-
standing the contemporary erosion of constitutional democracy, though their ap-
proaches differ in focus, conceptual design, and normative commitments. Lan-
dau’s account of “abusive constitutionalism” shows how legal instruments—espe-
cially constitutional amendments and judicial interpretations—can be used delib-
erately by political actors to weaken democratic institutions from within, often
under the appearance of legality and institutional continuity. His work draws at-
tention to how democratic backsliding can occur through the very mechanisms
that are meant to uphold constitutionalism. Albert, by contrast, is primarily con-
cerned with the theory of constitutional change. Through his distinctions between
formal and informal amendments and his concept of “constitutional dismember-
ment,” he explores how certain changes, even when legally enacted, may cross a
threshold that transforms the identity of the constitution itself. While Landau fo-
cuses more directly on the political misuse of constitutional tools, Albert is en-
gaged with the normative and conceptual boundaries that define legitimate con-
stitutional transformation. Read together, their perspectives offer a more com-
plete picture of democratic decay—one that accounts both for the strategic ma-
nipulation of constitutional forms and for the deeper structural and theoretical

vulnerabilities that such manipulation exploits.

4. Constitutionalism as a Limit on Power and a Safeguard for
Democratic Integrity

But why, or for what reasons, is this discussion important? Well, if the authors
mentioned above are correct, it would imply that, as in the distant past, “republic”
and, later, “democracy” gain a new horizon of meaning, which would indicate that
“both concepts [aim] at the only legitimate Constitution, rendering all other types
of constitutions illegitimate,” (Koselleck, 2020) and that they would have under-
gone a change, perhaps a rupture in their horizons, allowing a more instrumental
sense of democracy—which would distort constitutional legitimacy into autoc-
racy.

A similar argument could be made regarding the concept formulated by the
authors for “constitutionalism” and “constitution” when placed within a demo-
cratic dynamic: they would merely serve as ornaments of power aimed at formally
legitimizing or legally justifying the tendencies and attempts at authoritarian con-
solidation inherent in the political projects of populist leaders, subject to their ar-
bitrary will, as if these were categories devoid of their own historicity or of the

““Some constitutional changes are constitutional amendments in name only. These unusual constitu-

tional changes dismantle the basic structure of the constitution while simultaneously building a new
foundation rooted in principles contrary to the previous ones. They are conscious efforts to repudiate
the essential features of the constitution and destroy its foundations. Changes of this magnitude should
not be understood as mere amendments. They are better understood as constitutional dismember-
ments. These constitutional changes dismantle one or more of the constitution’s elemental parts by
altering a fundamental right, an essential structural design, or a central aspect of the constitution’s
identity” (Albert et al., 2022).

DOI: 10.4236/blr.2025.163088

1771 Beijing Law Review


https://doi.org/10.4236/blr.2025.163088

B. G. Fernandes, M. S. B. Guedes

popular substance constructed and embedded within society, integral elements of
its identity.

It demonstrates “an inability to address both the phenomena it describes and
its own objectives, as it neither innovates nor goes beyond the classical theory of
constituent power and the traditional doctrine of unconstitutional constitutional
amendments.” (Neto, 2023) Not only for this reason, but also due to a belief in the
judiciary’s role as capable of addressing authoritarianism from other state powers,
without considering, in the works of both Landau (2013) and Albert (2018), that
it can also be a potential agent of authoritarianism or its legitimization®. This may
occur either as a consequence (through court-packing) or as a trigger via rulings
incompatible with the constitutional order itself, aimed at maintaining or elevat-
ing an authoritarian figure to power (Estorilio & Benvindo, 2017).

The mere disregard for the possibility that the court itself may engage in au-
thoritarian practices—thereby distorting the democratic distribution of power—
is, in itself, deeply problematic. It suggests that both Albert and Landau tend to
adopt an institutional analysis primarily focused on the actions of the executive
and legislative branches, while overlooking the significant and substantive role
that supreme or constitutional courts may play in sustaining or fragmenting, ad-
vancing, or even legitimizing ruptures in the constitutional order. Beyond this
omission, their approach further reveals a tendency to ascribe a kind of moral
virtuousness to judicial activity—a presumption that the judiciary inherently car-
ries a pro-democratic mandate, acting in defense of the foundational principles of
the State and the Constitution. This assumption, however, remains analytically
underdeveloped, as the authors do not clearly articulate the modalities through
which such a duty would be exercised—whether through the declaration of un-
constitutionality, the practice of constitutional review, or the deployment of mil-
itant democracy—each of which entails its own set of normative dilemmas and
legitimacy challenges.

This may well be the main argumentative flaw presented by both authors: their
inability to grapple with their own conceptualizations, treating them as if they
were merely empty rhetorical categories, devoid of any sociopolitical relevance or
grounding (Daly, 2019). It is as though the historical context that shapes these
structural meanings could be dismissed or ignored. It is impossible to discuss such
conceptual categories without acknowledging that they are the result of human
construction—of political history and sociopolitical and economic struggles—rec-
orded over centuries and shared globally across various constitutionally organized
societies. Thus, disregarding ‘the people’ and their participation in this process of
dismantling the democratic framework can already be considered a significant er-
ror.

But the critique goes further: Landau and Albert’s arguments imply a minimal-

» o«

istic and overly simplistic understanding of “democracy”, “constitutionalism”,

It is true, however, that Landau (2013), in particular, acknowledges the court’s role and seems to
aspire to such a possibility, albeit without further in-depth development.
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and “constitution”. Although not explicitly stated by the authors, it appears evi-
dent that democracy is conceived merely as a majority-rule game, where the elec-
toral choices of the majority could lead to an autocratic leadership of the executive
branch. This leadership, justified by the majority’s votes, would exploit its powers
to seize democracy as a whole, expanding its authority legislatively to the point of
dismantling the constitutionally established checks and balances on its power.
This perspective, however, overlooks a central aspect of the problem: such circum-
stances would only be possible if the “people” as an element supported or agreed
with them. Otherwise, we would witness widespread protests and public dissent
aimed at preventing the authoritarian expansion of power, potentially resulting in
the collapse of the elected regime—a phenomenon frequently documented in de-
mocracies.

Isit, in Burke’s (1993) critical irony, the use of a macrostructure with a relatively
well-defined historical context in people’s ideologies, only to counterpose its
meanings to other signifiers—thereby demonstrating, through this, a phenome-
non different from what the object of the argument would indicate? Or is it pre-
cisely what the authors directly inform—a shift in meaning? In the writings of the
British thinker, it appears that “the idea of democracy can be used to ‘mystify’, to
conceal how much power is exercised by a small group.” In the Landau (2013)
thinking, there is no attempt at disguise, but rather the instrumentalisation of lib-
eral standards to achieve authoritarian ends. What again seems to affirm the
Burke (1993) correction is his suggestion that the dimension of legitimacy in the
democratic game, as well as its cohesion, “is negative rather than positive,” mean-
ing “in other words, that it does not depend on a consensus about the fundamental
values embedded in the regime, but rather on a lack of consensus regarding criti-
cisms of the government” or of the system itself.

This is why it is a history of the history of what is meant to be told—it is a
propositional dimension that engages with other structuring foundations, beyond
those informing the concept itself, resulting in a distortion of the horizon of pos-
sible realities that could be represented in the conceptual reality itself's. So much

so, that it indicates a mismatch between the democratic game of power and the

*“Without delving into matters of content here, I would like, in conclusion, to draw attention to an

analogy that connects constitutional history to the history of concepts, and vice versa. Primarily, these
two fields of research do not deal with singular and unrepeatable events. Instead, they both deal with
repetitions, with iterative structures, albeit temporary ones in the course of history. Indeed, concepts
such as politeia, res publica, or Constitution emerged in specific situations and were always used con-
cretely. But they also contain possibilities that can be reactivated, as the states of affairs they conceptu-
alise can return under the sign of analogy, though not of identity. There are concepts that do not age
and whose core meanings change only partially. Republic and democracy are such concepts, which
must be employed in constitutional histories, ancient or modern, in meaningful ways. It is entirely
possible to describe phenomena associated with contemporary totalitarian dictatorships using Aristo-
telian categories. And when such categories are no longer sufficient, we must coin and use new con-
cepts to understand the otherness and novelty of our modern experience. Broadly speaking, every con-
stitutional history not only carries historical aspects but also always implies systematic and structural
questions. Such questions, however, cannot be answered without recourse to concepts and their defi-
nitions” (Koselleck, 2020).
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democratic quality of a given state in a specific space-time—it then becomes con-
ditioned to a strictly institutional and majority dimension of what democracy is,
to the point that in this dimension, an authoritarian core is contained, which,
aimed at concentrating the powers of those in positions of power, would weaken,
through legislative changes—thus with the support of the Legislative Power—the
normative dimension of the Constitution itself.

The works of Landau (2013) and Albert (2018) can be read together, offering a
richer dimension when combined. The former establishes the centrality of critique,
shedding light on the problem it identifies, while the latter succeeds in demon-
strating how such an authoritarian process could unfold and how it might be car-
ried out under the guise of democratic normality. However, for both frameworks
to be feasible, it is insufficient to merely point to examples of how these processes
occurred in one place or another. The truth is that each experience presents its
own challenges, understandings, and tensions. While a global community of con-
stitutionalism may be discussed, each society retains its own peculiarities. More-
over, it is impossible to construct a coherent argument of this nature without first
providing a minimum conceptual framework for what is being opposed or decon-
structed. Without such a foundation, any claim to universality falters due to the
lack of a comparative standard.

Accepting the authors’ arguments would also necessitate asserting that democ-
racy and constitutionalism, in contemporary experience, have diverged from their
liberal meanings solely to act in opposition to or in attack against one another, as
if they were inherently oppositional—an assertion that is simply incorrect. The
central issue is that, as historically conceived categories, democracy and constitu-
tionalism are in constant flux, undergoing transformation in the meanings they
convey, in a process that has no definitive endpoint. Preventing these pathways
from leading to authoritarian outcomes is both a challenge and a privilege that
only democratically organized societies can enjoy. Understanding the authoritar-
ian processes that subvert constitutional order is crucial for developing defenses
for the constitutional system. However, interpreting every legislative project, con-
stitutional amendment, judicial decision, or similar action—such as Landau, Al-
bert, and many others do—as a marker of democratic decline solely because it
secures or denies a right, particularly when dealing with a conservative agenda
that also deserves respect and consideration in liberal democracies, appears to un-
dermine the very democratic process itself. This represents a radicalization of lib-
eral thought rather than an authentic engagement with the democratic game.

However, on the other hand, this in no way implies that such a process of trans-
formation, or even the attempt at transformation, would be silently applauded and
accepted by society, which, most likely—as seen in the systems investigated by the
aforementioned authors—would take to the streets in a democratic exercise, pro-
testing, opposing, and establishing political coalitions to institutionally face such
circumstances, thus resulting in a democratic strengthening, at least in the “pop-

ular” dimension of the system. This is why such studies—on democratic decay—
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usually distance themselves from analysis involving the “people”"” (or popular
elements, socio-political organisations, civil society, etc.) as a relevant structure of
the represented reality, as it is a severe argumentative burden for those who argue

for the shift in the horizons of democracy as a concept.

5. Conclusion

Authors such as David Landau and Richard Albert have examined the interplay
between constitutionalism and democracy, arguing that processes involving the
dismemberment or destruction of constitutional texts often serve to consolidate
power in the hands of leaders or political parties, thereby fostering authoritarian
tendencies under the guise of democratic systems. He contends that as military
coups have declined, political actors have increasingly adopted subtle methods to
reshape the constitutional order, making it more difficult to remove them from
power and weakening oversight institutions. These practices result in hybrid re-
gimes that retain some democratic features but exhibit authoritarian tendencies,
often led by charismatic leaders pursuing their own agendas at the expense of pub-
lic interest. While Landau acknowledges the complexity of addressing this issue,
he implies that popular support often sustains these authoritarian tendencies, pre-
serving a democratic facade while the system’s essence is eroded.

The analysis of constitutional normativity, as presented by Richard Albert and Da-
vid Landau, highlights a concerning trend in contemporary constitutional thought.
Albert introduces the concept of “constitutional dismemberment”, referring to
profound changes to the constitution that transform its essence, in contrast to
amendments that adjust or update the text without altering its fundamental prin-
ciples. Constitutional dismemberment is characterized by changes that dismantle
the existing constitutional structure and replace it with a new one, often with au-
thoritarian objectives concealed beneath a democratic veneer. Albert argues that
such changes can undermine democracy and strengthen autocratic regimes, not-
ing that certain constitutional alterations presented as amendments may, in fact,
disguise dismemberments that fundamentally alter the constitution without
proper deliberation or reflection.

This discussion extends to the role of constitutional courts and how they should
approach such changes. Albert suggests that courts should not simply invalidate
amendments but instead collaborate with political actors to ensure that constitu-
tional changes reflect the considered judgment of the people and their represent-
atives, advocating for judicial self-restraint. In the context of democratic decay,
these changes can distort the concept of democracy, transforming it into a tool for
authoritarian ends. This occurs when liberal norms are exploited to justify the
concentration of power, thereby eroding the constitution’s normative dimension.

Burke critiques this distortion, asserting that the concept of democracy can be

7Or, when they do address it, it is done in a rather discreet manner—the category of “the people”
typically appears as the “victim” of the tyranny of the “elites,” which, once again, does not resolve the
issue but instead creates new ones.
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manipulated to obscure the true concentration of power in the hands of a select
few.

The instrumentalization of liberal concepts for authoritarian purposes signals a
shift in the understanding of constitutional legitimacy. While constitutional trans-
formation and democratic erosion may be evident in legislative changes and the
centralization of power, such developments do not go unnoticed by society. The
literature demonstrates that the populace often reacts against these transfor-
mations, potentially leading to democratic renewal through popular mobilization
and opposition. Thus, studies on democratic decay frequently overlook the active
role of society—a critical factor influencing the preservation of democracy itself.
Addressing this issue presents a significant challenge for scholars and theorists,
who must reconcile the transformation of constitutional concepts with lived real-
ities and the responses of the populace.

For all practical and theoretical purposes, and taking into account both the the-
matic constraints and the available avenues of inquiry, the term “people”, or “we
the people”, functions as a performative abstraction, operating in a manner com-
parable to the universal validity claim central to Habermasian thought. Within
this framework, the interactive dynamic suggests that it is in the name of, and
through, this abstraction that power is constituted, initiated, exercised, and devel-
oped, as if embedded in a structure that moves along the trajectories of power
itself. What remains absent in the work of Landau and Albert is precisely the
recognition of this dynamic. Both authors adopt an approach that privileges an
exclusively institutional perspective, thereby disregarding the complex and, at
times, elusive philosophical conception of “the people” and their will in shaping

what we understand as democracy.
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