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Abstract

The journal article titled “Navigating the Challenges of Safeguarding Civil Lib-
erties: Insights from the Zambian Judiciary” explains significant challenges
faced by the Zambian judiciary in protecting civil liberties. Resource con-
straints and political interference undermine judicial independence and effec-
tiveness. This research aims at addressing gaps by examining public trust’s in-
fluence on civil liberties enforcement and evaluating the adequacy of the cur-
rent legal framework against emerging challenges. By investigating barriers to
justice for marginalized groups, the study provides a comprehensive under-
standing of these issues and proposed actionable solutions. Methodologically,
the research employs a mix of qualitative and quantitative methods, using case
law, statutes, academic articles and interviews. The theoretical framework in-
cludes civil liberty theories and the judiciary’s role in their protection. Data
gathering involves extensive literature review, interviews with legal experts,
and analysis of judicial decisions. Key findings indicate resource constraints
and political interference as primary obstacles, with public trust being crucial
for effective enforcement. Additionally, the dual legal system of customary and
statutory law present conflicts hindering civil liberties protection. The article
highlights the need for legal reforms and stronger collaboration with the Civil
Society Organizations to enhance judicial effectiveness. These findings high-
lighted the necessity for resource allocation, judicial independence and public
trust to ensure civil liberties are upheld. This research offers valuable insights
and proposed solutions to strengthen the Zambian judiciary’s role in protect-
ing civil liberties, presenting a comparative analysis with other countries and
highlighting the gaps in the existing literature.
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1. Introduction

Civil liberties refer to the fundamental rights and freedoms that protect individu-
als from arbitrary governmental interference. These liberties include freedoms
such as speech, assembly, religion and the right to privacy. They are enshrined in
various legal instruments, including constitutions, bills of rights and international
human rights treaties (Nulman, 2022; Wikipedia, 2023). For instance, the right to
free speech allows citizens to openly criticize government’s detrimental actions
without fear of retribution.

The judiciary plays a crucial role in safeguarding civil liberties by interpreting
and enforcing laws that protect these rights. Judicial review, a process where courts
examine the actions of the executive and legislative branches, ensures that laws
and policies do not infringe upon civil liberties (BIHR, 2020). In Zambia, the ju-
diciary’s role is particularly significant given the country’s legal framework and
historical context. The judiciary acts as a guardian of the constitution, ensuring
that civil liberties are upheld even during periods of political instability (Liber-
ties.eu, 2023). An illustration of this is the judicial review which ensures that laws
like the Public Order Act do not violate the freedom of Assembly.

The Zambian legal system is based on a combination of customary law and stat-
utory law, which creates a unique landscape for the protection of civil liberties.
Customary law, which varies among different ethnic groups, often intersects with
statutory law, leading to complex legal scenarios. The judiciary must navigate
these complexities to ensure that civil liberties are uniformly protected across all
communities (Ngulube, 2016). For example, during periods of political unrest,
such as election disputes, the judiciary steps in to ensure civil liberties are main-
tained. Further, in rural areas, customary laws might allow practices that conflict
with statutory laws, such as inheritance and marriage rights which at times lead
to legal challenges.

Important to note is Zambia’s commitment to international human rights trea-
ties, such as the International Covenant on Civil and Political Rights (ICCPR),
which underscores the importance of safeguarding civil liberties. The judiciary
plays a pivotal role in interpreting these international obligations within the do-
mestic legal framework, thereby reinforcing the protection of individual rights
(Harding, 2021). The judiciary also ensures that there is adherence to the ICCPR
obligations as it upholds the global standards of human rights protection in its
domesticated laws.

In addition to its judicial functions, the Zambian judiciary engages in various
outreach and educational programs aimed at promoting awareness of civil liber-
ties. These initiatives are crucial in fostering a culture of respect for human rights
and ensuring that citizens are informed about their legal protections (Liberties.eu,
2023).

Furthermore, the judiciary collaborates with civil society organizations and in-
ternational bodies such as The Human Rights Commission to enhance its capacity

to protect civil liberties. These partnerships provide valuable resources, training
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and support, enabling the judiciary to address emerging challenges and uphold
the rule of law (Ngulube, 2016).

Lastly, the judiciary’s role in electoral processes is vital for maintaining demo-
cratic governance and protecting civil liberties. By adjudicating electoral disputes
and ensuring the integrity of elections, the judiciary helps to uphold the demo-
cratic principles that underpin civil liberties (Kamanga, 2016). The judiciary me-
diates electoral disputes, as was seen in the 2016 presidential elections, ensuring
fair play and democratic integrity.

All in all, the Zambian judiciary’s multifaceted role in safeguarding civil liber-
ties is essential for the protection of individual rights and the promotion of justice

in the country.

2. Challenges and Problems Faced by the Zambian Judiciary

The judiciary, in general, faces several challenges in safeguarding civil liberties.
The first significant issue is resource constraints. Limited financial and human
resources hinder the judiciary’s ability to effectively protect civil liberties. This is
particularly evident in developing countries like Zambia, where the judiciary often
operates with inadequate funding and infrastructure (Ngulube, 2016). Conse-
quently, the lack of resources affects the judiciary’s capacity to handle cases effi-
ciently and deliver timely justice.

The second critical challenge is political interference. The independence of the
judiciary is frequently compromised by political pressures. In Zambia, instances
of executive interference have undermined the judiciary’s ability to act impartially
(Kamanga, 2016). This interference can manifest in various forms, such as influ-
encing judicial appointments or pressuring judges to deliver favorable rulings,
which ultimately erodes the judiciary’s credibility and effectiveness.

The third issue is public trust. A lack of public confidence in the judicial system
can impede its effectiveness. In Zambia, historical instances of corruption and in-
efficiency have eroded trust in the judiciary (Ngulube, 2016). When the public
perceives the judiciary as corrupt or biased, it diminishes the willingness of indi-
viduals to seek legal redress, thereby weakening the protection of civil liberties.

The fourth challenge is an inadequate legal framework. Inadequate or outdated
legal frameworks can limit the judiciary’s capacity to safeguard civil liberties. Con-
tinuous legal reforms are necessary to address emerging challenges and ensure
that the judiciary can effectively protect individual rights (Harding, 2021). With-
out such reforms, the judiciary may struggle to keep pace with evolving societal
needs and legal standards.

The fifth and final issue is access to justice. Ensuring that all individuals, par-
ticularly marginalized groups, have access to justice is a considerable challenge. In
Zambia, the focus on criminal legal aid often leaves civil cases underrepresented,
placing a burden on the poor (Ngulube, 2016). This disparity in access to justice
means that many individuals cannot adequately defend their civil liberties, further

exacerbating the challenges faced by the judiciary.
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3. Statement of the Problem

As alluded to earlier, the Zambian judiciary faces significant challenges in safe-
guarding civil liberties, yet several critical aspects remain unexplored. It is not
known the full extent to which resource constraints impact the judiciary’s ability
to protect civil liberties effectively. Additionally, the precise mechanisms through
which political interference undermines judicial independence in Zambia have
not been thoroughly examined (Kamanga, 2016).

There is also a gap in understanding how public trust in the judiciary influences
the enforcement of civil liberties (Ngulube, 2016). Furthermore, the adequacy of
the current legal framework in addressing emerging challenges to civil liberties
has not been sufficiently evaluated (Harding, 2021). Lastly, the barriers to access-
ing justice for the marginalized groups in Zambia requires further investigation
to identify effective solutions (Ngulube, 2016).

This study aims at addressing these gaps by exploring the various challenges
faced by the Zambian judiciary in safeguarding civil liberties through examining
resource constraints, political interference, public trust, legal frameworks and ac-
cess to justice. This research seeks to provide a comprehensive understanding of
the issues at hand and propose actionable solutions to enhance the judiciary’s role

in protecting civil liberties.

4. Objectives

Main Objective:

To explore and analyze the challenges faced by the Zambian judiciary in safe-
guarding civil liberties and propose actionable solutions.

Specific Objectives:

1). Identify the key challenges faced by the Zambian judiciary in protecting civil
liberties.

2) Examine the impact of resource constraints on the judiciary’s effectiveness.

3) Assess the extent of political interference in judicial processes.

4) Evaluate public trust in the Zambian judiciary and its implications for civil
liberties.

5) Propose legal and policy reforms to enhance the judiciary’s capacity to safe-
guard civil liberties.

6) Recommend strategies to improve access to justice for the marginalized

groups in Zambia.

5. Historical Context of Civil Liberties in Zambia

The history of the judiciary and civil liberties in Zambia is deeply intertwined with
its colonial past and its journey towards independence. Understanding this his-
torical context is crucial in comprehending the current legal and judicial land-
scape in Zambia.

The roots of Zambia’s judicial system can be traced back to the late 19th century
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when the British South Africa Company (BSA Company) administered the terri-
tory known as Northern Rhodesia. The judicial system introduced by the British
was dual in nature, differentiating between Europeans and native Africans. The
Royal Charter of October 29, 1889, authorized the BSA Company to administer
justice, taking into account the customs and laws of the local tribes while also ap-
plying British laws (Hoover et al., 2013).

During this period, the judicial administration for Africans was largely left to
traditional tribal courts, while British courts, composed of BSA Company officers,
handled cases involving Europeans. This dual system persisted until the early 20th
century when the British colonial administration began to establish more formal
judicial structures. In 1911, the British government took direct control of North-
ern Rhodesia, further formalizing the judicial system and introducing statutory
laws that applied to all residents (Hoover et al., 2013).

The period leading up to Zambia’s independence in 1964 was marked by sig-
nificant legal and political developments. The introduction of the Federation of
Rhodesia and Nyasaland in 1953, which included Northern Rhodesia, Southern
Rhodesia (now Zimbabwe), and Nyasaland (now Malawi), brought about changes
in the judicial system. The federation aimed to unify the legal systems of the three
territories, but it faced resistance and ultimately dissolved in 1963 (Sakala, 2011).

Zambia gained independence on October 24, 1964 and with it came the need to
establish a judiciary that reflected the new nation’s values and aspirations. The
independence constitution of 1964 laid the foundation for the modern Zambian
judiciary, emphasizing the protection of civil liberties and the rule of law. The
constitution established the Supreme Court as the highest judicial authority and
provided for the creation of lower courts to handle various legal matters (Sakala,
2011).

In the post-independence era, Zambia’s judiciary faced numerous challenges,
including political interference and resource constraints. Despite these challenges,
the judiciary played a crucial role in upholding civil liberties and ensuring access
to justice. The introduction of the one-party state in 1972 under President Ken-
neth Kaunda’s leadership further tested the judiciary’s independence. During this
period, the judiciary had to navigate a complex political landscape while striving
to protect individual rights (Sakala, 2011).

The reintroduction of multiparty democracy in 1991 marked a significant turn-
ing point for the Zambian judiciary. The new constitution of 1991 reaffirmed the
judiciary’s role in safeguarding civil liberties and provided for greater judicial in-
dependence. This period saw an increase in litigation involving political cases,
with the judiciary often at the center of political battles (Sakala, 2011).

In recent years, Zambia has continued to strengthen its judicial system and en-
hance the protection of civil liberties. The 2016 constitutional amendments intro-
duced several reforms aimed at improving judicial independence and accounta-
bility. These reforms included the establishment of the Constitutional Court and

the Court of Appeal, which have played a vital role in adjudicating cases related
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to civil liberties and constitutional matters (Freedom House, 2020).

The judiciary’s role in protecting civil liberties is further reinforced by Zambia’s
commitment to international human rights treaties, such as the International
Covenant on Civil and Political Rights (ICCPR). The judiciary interprets these
international obligations within the domestic legal framework, ensuring that
Zambia upholds its commitments to human rights and the rule of law (Harding,
2021).

6. Foundations of Civil Liberties

To explore foundations of civil liberties, this paper discusses four aspects. The first
are the theoretical frameworks of civil liberties. It is followed by a discussion of
the judiciary’s functions in safeguard individual rights which provide the struc-
tural foundation for judicial actions and how they ensure the protection and en-
forcement of fundamental rights in Zambia. This discussion seamlessly leads into
the exploration of Zambia’s legal framework and civil liberties which discusses the
constitutional and statutory basis for protecting individual rights in Zambia. Hence,
naturally leading to exploring the complex interaction between customary and
statutory law in Zambia’s dual legal system. The discussion on the dual legal sys-
tem provides an insight into how they co-exist and challenge each other in var-

ious areas such as marriage, inheritance and land tenure.

6.1. Theoretical Frameworks of Civil Liberties

Civil liberties are fundamental rights and freedoms that protect individuals from
governmental overreach and ensure a certain level of personal autonomy. These
liberties are underpinned in several theoretical frameworks which are rooted in
political and legal theory, with significant contributions from the various scholars
and legal documents.

The first theoretical framework to consider is classical liberalism, which is one
of the earliest and most influential frameworks for understanding civil liberties.
This theory emphasizes individual freedom, limited government and the rule of
law. John Locke, an English philosopher, is often credited with laying the ground-
work for classical liberalism. In his “Two Treatises of Government” (1689), Locke
argued that individuals possess natural rights to life, liberty and property, which
governments must respect and protect (Locke, 1689). These ideas profoundly in-
fluenced the development of constitutional democracies, including the United
States, where the Bill of Rights enshrines civil liberties.

The second important framework is social contract theory, developed by phi-
losophers such as Thomas Hobbes, John Locke, and Jean-Jacques Rousseau. This
theory posits that individuals consent to form a government that will protect their
rights in exchange for certain obligations. Rousseau’s “The Social Contract”
(1762) emphasizes the importance of collective decision-making and the general
will, which can sometimes justify limitations on individual liberties for the greater

good (Rousseau, 1762). This theory provides a framework for balancing individual
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rights with societal needs, a concept that is crucial in modern legal systems.

The third framework is utilitarianism, a theory developed by Jeremy Bentham
and John Stuart Mill. Utilitarianism evaluates actions based on their consequences,
specifically their ability to maximize overall happiness or utility. Mill’s “On Lib-
erty” (1859) argues for the protection of individual liberties as essential to personal
and societal well-being, provided they do not harm others (Mill, 1859). This
framework supports civil liberties by emphasizing the importance of individual
freedom in promoting overall happiness and progress.

The fourth theoretical perspective is legal positivism, championed by scholars
such as H.L.A. Hart and Hans Kelsen. Legal positivism asserts that laws are rules
created by human authorities and should be analyzed independently of moral con-

>«

siderations. Hart’s “The Concept of Law” (1961) distinguishes between primary
rules (obligations) and secondary rules (procedures for creating, modifying, and
interpreting laws) (Hart, 1961). Legal positivism provides a framework for under-
standing how civil liberties are codified and enforced within legal systems, em-
phasizing the importance of clear and consistent legal rules.

The fifth framework is Critical Legal Studies (CLS), a movement that emerged
in the 1970s, challenging traditional legal theories and emphasizing the role of
social, political, and economic power in shaping law. CLS scholars argue that laws,
including those protecting civil liberties, often reflect and reinforce existing power
structures (Kennedy, 1982). This framework encourages a critical examination of
how civil liberties are applied in practice, highlighting issues of inequality and in-
justice.

The sixth and final framework is the human rights framework, rooted in inter-
national law. Key documents such as the Universal Declaration of Human Rights
(UDHR) (1948) and the International Covenant on Civil and Political Rights (IC-
CPR) (1966) outline fundamental rights and freedoms that all individuals are en-
titled to (United Nations, 1948, 1966). This framework emphasizes the universal-
ity and indivisibility of rights, ensuring that civil liberties are protected globally.

Applying these frameworks to the Zambian judiciary’s role in safeguarding in-
dividual rights is very relevant. Zambia’s legal system, influenced by its colonial
history and international human rights commitments, incorporates elements of
these frameworks to protect civil liberties. For instance, the classical liberalism
framework is evident in Zambia’s constitution, which enshrines fundamental
rights and freedoms. The judiciary’s role in interpreting and enforcing these rights
aligns with the principles of limited government and the rule of law (Ngulube,
2016). Another, social contract theory is applicable as the Zambian judiciary bal-
ances individual rights with societal needs. This is particularly important in cases
involving public order and national security, where the judiciary must weigh in-
dividual liberties against collective interests (Kamanga, 2016). Utilitarian princi-
ples can be seen in the judiciary’s efforts to promote overall societal well-being by
protecting civil liberties. For example, ensuring freedom of expression and assem-

bly contributes to a vibrant and democratic society, enhancing overall happiness
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and progress (Mill, 1859). Additionally, legal positivism is reflected in the judici-
ary’s adherence to statutory laws and legal procedures. The clear and consistent
application of laws is crucial for protecting civil liberties and ensuring justice
(Hart, 1961). Critical Legal Studies encourage the Zambian judiciary to critically
examine how laws are applied and to address issues of inequality and injustice.
This perspective is essential for ensuring that civil liberties are not only protected

in theory but also in practice (Kennedy, 1982).

6.2. The Role of the Judiciary in Protecting Civil Liberties

The judiciary plays a pivotal role in safeguarding civil liberties by interpreting and
enforcing laws that protect individual rights. One of the primary functions of the
judiciary is to act as a check on the other branches of government, ensuring that
legislative and executive actions do not infringe upon fundamental freedoms. This
role is crucial in maintaining the balance of power and upholding the rule of law
(Ngulube, 2016).

Judicial review is a key mechanism through which courts protect civil liberties.
By reviewing the constitutionality of laws and government actions, the judiciary
can strike down those that violate constitutional rights. This process ensures that
all laws and policies adhere to the principles enshrined in the constitution, thereby
safeguarding individual freedoms. For instance, courts often hear cases related to
freedom of speech, assembly and privacy, making decisions that set important
precedents for the protection of these rights (Kamanga, 2016).

Another significant aspect of the judiciary’s role is the interpretation of laws.
Judges interpret statutory and constitutional provisions to apply them to specific
cases, ensuring that the laws are implemented in a manner that respects civil lib-
erties. This interpretative function allows the judiciary to adapt legal principles to
changing societal values and circumstances, thereby providing dynamic protec-
tion for individual rights (Harding, 2021).

The judiciary also serves as a forum for individuals to seek redress for violations
of their civil liberties. Through the court system, individuals can challenge unlaw-
ful actions by the government or other entities, ensuring that their rights are pro-
tected. This access to justice is fundamental to the protection of civil liberties, as
it provides a means for individuals to hold the government accountable and seek
remedies for rights violations (Ngulube, 2016).

In addition to these functions, the judiciary plays a crucial role in educating the
public about their rights. Through its decisions and the reasoning provided in
judgments, the judiciary helps to clarify the scope and limitations of civil liberties,
thereby enhancing public understanding and awareness. This educational role is
essential for fostering a culture of respect for human rights and empowering in-
dividuals to assert their rights (Kamanga, 2016).

The independence of the judiciary is vital for its role in protecting civil liberties.
An independent judiciary is free from political influence and can make impartial

decisions based on the law and the constitution. This independence is crucial for
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ensuring that the judiciary can effectively check the other branches of government
and protect individual rights without fear of retribution or interference (Harding,
2021).

6.3. Zambia’s Legal Frameworks and Civil Liberties

Zambia’s legal framework for protecting civil liberties is grounded in its constitu-
tion, which enshrines fundamental rights and freedoms. The constitution, as the
supreme law of the land, provides the foundation for the protection of civil liber-
ties and guides the interpretation and application of all other laws (Ngulube,
2016).

The Bill of Rights in the Zambian Constitution outlines a comprehensive set of
civil liberties, including the right to life, freedom of expression, freedom of assem-
bly and the right to a fair trial. These rights are guaranteed to all individuals and
are enforceable through the courts. The constitution also provides for the protec-
tion of economic, social and cultural rights, reflecting a holistic approach to hu-
man rights protection (Kamanga, 2016).

Statutory laws complement the constitutional framework by providing detailed
provisions for the protection of civil liberties. For example, the Penal Code and
the Criminal Procedure Code contain provisions that safeguard the rights of in-
dividuals in the criminal justice system, including protections against arbitrary
arrest and detention. Other statutes, such as the Public Order Act, regulate the
exercise of civil liberties like freedom of assembly, ensuring that these rights are
balanced with public order and safety (Harding, 2021).

Zambia’s legal framework also incorporates international human rights treaties,
which further strengthen the protection of civil liberties. Treaties such as the In-
ternational Covenant on Civil and Political Rights (ICCPR) and the African Char-
ter on Human and Peoples’ Rights are part of the domestic legal system and can
be invoked in court. This integration of international standards ensures that Zam-
bia’s legal framework aligns with global human rights norms (Kaaba, 2020).

The judiciary plays a central role in interpreting and enforcing the legal frame-
work for civil liberties. Through its decisions, the judiciary ensures that constitu-
tional and statutory provisions are applied in a manner that protects individual
rights. The courts also have the authority to review the constitutionality of laws
and government actions, providing a crucial check on the other branches of gov-
ernment (Ngulube, 2016).

Challenges to the protection of civil liberties in Zambia include political inter-
ference, resource constraints, and limited public awareness. Despite these chal-
lenges, the legal framework provides robust mechanisms for the protection of civil
liberties, and the judiciary continues to play a vital role in upholding these rights
(Kamanga, 2016).

Public interest litigation is an important tool for advancing civil liberties in
Zambia. Through strategic litigation, civil society organizations and individuals

can challenge laws and policies that infringe upon civil liberties, seeking judicial
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intervention to protect and promote human rights. This form of litigation has
been instrumental in addressing systemic issues and ensuring that the legal
framework evolves to meet contemporary human rights challenges (Harding,
2021).

6.4. Customary Law vs. Statutory Law in Zambia

The legal system in Zambia is characterized by a dual structure that incorporates
both customary law and statutory law. This duality reflects the country’s colonial
history and its efforts to integrate traditional practices with modern legal princi-
ples.

Customary law in Zambia is derived from the traditions and customs of various
ethnic groups. It is unwritten and passed down through generations, governing
aspects such as marriage, inheritance and land tenure. Customary law is adminis-
tered by local courts, which are more accessible to rural populations and are per-
ceived as more attuned to local customs and social norms (Chipeta, 2013). These
courts play a crucial role in resolving disputes within communities, often using
mediation and reconciliation rather than adversarial litigation.

Statutory law, on the other hand, is based on written laws enacted by the legis-
lative body. It includes the constitution, acts of parliament and regulations. Stat-
utory law is administered by formal courts, including the High Court and the Su-
preme Court, which follow procedures and principles derived from English com-
mon law'. This system is designed to provide a uniform legal framework that ap-
plies to all citizens, regardless of their ethnic background.

The coexistence of customary and statutory law in Zambia creates a complex
legal landscape. One of the main challenges is the potential for conflict between
the two systems. For instance, customary practices related to marriage and inher-
itance may contradict statutory provisions, leading to legal ambiguities and dis-
putes. The case of Nkhoma v Nkhoma (2004) highlights such conflicts, where the
High Court had to determine the applicability of customary law in a divorce pro-
ceeding initially handled by a local court.

Land tenure is another area where customary and statutory laws intersect. In
rural areas, land is often held under customary tenure, with traditional leaders
managing land allocation and use. However, statutory law requires formal regis-
tration and documentation of land ownership, which can create challenges for in-
dividuals and communities accustomed to customary practices (Baldarelli, 2017).
This duality can lead to disputes over land rights and complicate efforts to attract
investment and development.

Efforts to harmonize customary and statutory law have been ongoing. The
Zambian government has recognized the importance of customary law in main-
taining social cohesion and has sought to integrate it within the formal legal
framework. For example, the Local Courts Act allows local courts to apply cus-

tomary law, provided it is not repugnant to natural justice or incompatible with

'Nkhoma v Nkhoma [2004] ZMHC 1 (6 March 2004).

DOI: 10.4236/blr.2024.154106

1891 Beijing Law Review


https://doi.org/10.4236/blr.2024.154106

M. Simwatachela

statutory law (Canon Collins Trust, 2017). This approach aims to respect tradi-
tional practices while ensuring that they align with broader legal principles.

Gender equality is a significant issue in the context of customary law. Tradi-
tional practices often discriminate against women, particularly in matters of in-
heritance and property rights. Statutory law, influenced by international human
rights standards, seeks to promote gender equality and protect women’s rights.
The challenge lies in reconciling these statutory provisions with deeply entrenched
customary norms.

Legal reforms and educational initiatives are essential to address these dispari-
ties and ensure that women’s rights are upheld (Land Links, 2016). Judicial train-
ing and capacity building are crucial for effectively managing the interplay be-
tween customary and statutory law (Chipeta, 2013). Judges and legal practitioners
need to be well-versed in both systems to navigate the complexities and ensure
fair and just outcomes. Training programs and workshops can enhance their un-
derstanding of customary practices and improve their ability to apply statutory
law in a culturally sensitive manner.

The dual legal system in Zambia, comprising customary and statutory law, re-
flects the country’s rich cultural heritage and its commitment to modern legal
principles. While this duality presents challenges, it also offers opportunities for a
more inclusive and culturally relevant legal system. Efforts to harmonize the two
systems, promote gender equality and build judicial capacity are essential for en-
suring that the legal framework effectively protects the rights and liberties of all

Zambians.

7. International Human Rights Treaties and Zambia

Zambia’s commitment to international human rights treaties fairly demonstrates
its dedication to upholding fundamental rights and freedoms. The country has
ratified several key international and regional human rights instruments, which
play a crucial role in shaping the legal and judicial landscape.

The International Covenant on Civil and Political Rights (ICCPR), ratified by
Zambia in 1984, is one of the cornerstone treaties that influence the protection of
civil liberties in the country. The ICCPR outlines a broad range of rights, including
the right to life, freedom of expression and the right to a fair trial (United Nations,
1966). Zambia’s judiciary interprets and applies these rights within the domestic
legal framework, ensuring that international standards are upheld in national ju-
risprudence.

The African Charter on Human and Peoples’ Rights (ACHPR), also known as
the Banjul Charter, is another significant instrument that Zambia has ratified. The
ACHPR emphasizes the protection of both individual and collective rights, re-
flecting the continent’s unique socio-political context. The charter’s provisions on
the right to development, self-determination and cultural rights are particularly
relevant to Zambia, given its diverse ethnic composition and developmental chal-

lenges (International Justice Resource Center, 2017).
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The Convention on the Elimination of All Forms of Discrimination Against
Women (CEDAW), ratified by Zambia in 1985, underscores the country’s com-
mitment to gender equality. CEDAW’s provisions aim to eliminate discrimination
against women in all spheres of life, including education, employment and politi-
cal participation. The Zambian judiciary plays a pivotal role in enforcing these
provisions, ensuring that women’s rights are protected and promoted (OHCHR,
2021).

The Convention on the Rights of the Child (CRC), ratified by Zambia in 1991,
focuses on the protection and welfare of children. The CRC’s comprehensive
framework covers various aspects of children’s rights, including the right to edu-
cation, health and protection from exploitation. Zambia’s legal system incorpo-
rates these principles, with the judiciary ensuring that children’s rights are upheld
in all legal proceedings (International Justice Resource Center, 2017).

The Convention against Torture and Other Cruel, Inhuman or Degrading
Treatment or Punishment (CAT), ratified by Zambia in 1998, highlights the coun-
try’s commitment to preventing torture and ensuring accountability for such acts.
The judiciary’s role in interpreting and applying CAT’s provisions is crucial for
safeguarding individuals’ rights and ensuring that perpetrators of torture are held
accountable (Amnesty International, 1996).

The impact of these international treaties on Zambia’s domestic legal frame-
work is significant. The judiciary often references these treaties in its rulings, en-
suring that international human rights standards are integrated into national ju-
risprudence. For instance, in cases involving freedom of expression, the judiciary
has invoked the ICCPR to reinforce the protection of this fundamental right
(Kaaba, 2020).

Challenges remain in fully implementing these international commitments. Po-
litical interference, resource constraints and limited public awareness can hinder
the effective enforcement of human rights standards. However, Zambia’s judiciary
continues to strive towards greater alignment with international norms, often col-
laborating with civil society organizations and international bodies to enhance its
capacity and effectiveness (Southern Africa Litigation Centre, 2017).

Educational and training programs for judges and legal practitioners are essen-
tial for improving the judiciary’s ability to apply international human rights stand-
ards. These programs can enhance their understanding of international treaties
and their relevance to domestic law, ensuring that human rights are consistently
upheld in legal proceedings (OHCHR, 2021).

Public awareness and advocacy are also crucial for promoting human rights in
Zambia. Civil society organizations play a vital role in educating the public about
their rights and advocating for legal reforms that align with international stand-
ards. These efforts contribute to a more informed and empowered citizenry, ca-
pable of holding the government and judiciary accountable for protecting human

rights (International Justice Resource Center, 2017).
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8. Collaboration with Civil Society’s Organizations

Collaboration between the judiciary and civil society organizations (CSOs) is cru-
cial for the protection and promotion of civil liberties. CSOs play a vital role in
advocating for human rights, providing legal aid and raising awareness about civil
liberties. In Zambia, CSOs such as the Legal Resources Foundation and the Hu-
man Rights Commission work closely with the judiciary to ensure that civil liber-
ties are upheld. These organizations often provide legal representation to margin-
alized groups, ensuring that their rights are protected in court.

One significant example of such collaboration is the partnership between the
judiciary and CSOs in addressing gender-based violence. CSOs provide support
to victims, including legal assistance, counseling and shelter. They also work with
the judiciary to ensure that cases of gender-based violence are prosecuted effec-
tively and that victims receive justice. This collaboration has led to increased
awareness and improved handling of such cases within the judicial system (Blan-
sky & Fields, 2019).

Moreover, CSOs often engage in strategic litigation to challenge laws and poli-
cies that infringe on civil liberties. For instance, the case of Christine Mulundika
and 7 Others v. The People (1995) was brought forward by CSOs to challenge the
constitutionality of certain provisions of the Public Order Act. The Supreme
Court’s ruling in favor of the plaintiffs was a significant victory for civil liberties,
demonstrating the impact of collaboration between the judiciary and CSOs (Su-

preme Court of Zambia, 1995).

9. Resource Constraints and Judicial Effectiveness, Public
Trust in the Judiciary and Access to Justice for
Marginalized Groups

Resource constraints significantly impact the effectiveness of the judiciary in
Zambia. Limited financial and human resources hinder the judiciary’s ability to
handle cases promptly and efficiently. This often results in case backlogs, delayed
justice and reduced public confidence in the judicial system. For instance, the lack
of adequate funding for the judiciary means that many courts operate with insuf-
ficient staff and outdated infrastructure, further exacerbating delays in the judicial
process (Mweene et al., 2021).

Public trust in the judiciary is essential for the effective functioning of the legal
system. In Zambia, public trust has been eroded by perceptions of corruption, po-
litical interference and inefficiency within the judiciary. High-profile cases of ju-
dicial misconduct and corruption have further damaged the public’s confidence
in the judicial system. Efforts to restore trust include judicial reforms aimed at
enhancing transparency, accountability and independence of the judiciary (Zam-
bia Law Development Commission, 2021a).

Access to justice, particularly for marginalized groups, remains a significant
challenge in Zambia. Marginalized groups, including women, children and people

living in rural areas, often face barriers in accessing legal services. These barriers
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include high legal fees, lack of legal awareness and geographical distance from
courts. CSOs play a crucial role in bridging this gap by providing free or subsi-
dized legal services, raising awareness about legal rights and advocating for policy

changes to improve access to justice (Ministry of Justice, 2018).

10. Legal Reforms and Judicial Effectiveness

Legal reforms are essential for enhancing the effectiveness of the judiciary and
ensuring the protection of civil liberties. In Zambia, several legal reforms have
been implemented to address the challenges facing the judiciary. These reforms
include the establishment of specialized courts, such as the Industrial Relations
Court and the Family Court, to handle specific types of cases more efficiently
(Zambia Law Development Commission, 2021b).

One significant reform is the introduction of the Judiciary Administration Act,
which aims to enhance the independence and accountability of the judiciary. The
Act provides for the establishment of the Judicial Service Commission, responsi-
ble for the appointment, promotion and discipline of judicial officers. This reform
is intended to reduce political interference and ensure that judicial appointments
are based on merit (Zambia Law Development Commission, 2021c).

Another important reform is the implementation of case management systems
to reduce case backlogs and improve the efficiency of the judicial process. These
systems include the use of technology to track case progress, schedule hearings
and manage court records. The introduction of electronic case management sys-
tems has significantly improved the efficiency of the judiciary, reducing delays
and ensuring timely delivery of justice (Zambia Law Development Commission,
2021d).

Furthermore, legal reforms aimed at enhancing access to justice for marginal-
ized groups have been implemented. These reforms include the establishment of
legal aid schemes to provide free or subsidized legal services to those who cannot
afford them. The Legal Aid Board, established under the Legal Aid Act, plays a
crucial role in ensuring that marginalized groups have access to legal representa-
tion and justice (Legal Aid Board, 2018).

11. Case Studies of Judicial Decisions on Civil Liberties

There have been several case studies on the subject of safeguarding civil liberties,
particularly focusing on the role of the judiciary.

The first study by Malila (2019), titled “Judicial Independence and the Protec-
tion of Human Rights in Zambia,” sampled the Zambian judiciary and legal prac-
titioners using qualitative interviews and document analysis. Malila found that
while the judiciary strives for independence, political interference remains a sig-
nificant challenge, often compromising the judiciary’s role in protecting human
rights. The study highlights the need for stronger institutional frameworks to sup-
port judicial independence (Malila, 2019).

Similarly, Chungu’s (2020) work, “The Role of the Judiciary in Safeguarding
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Civil Liberties in Zambia,” analyzed case law from Zambian courts. Through case
study analysis, Chungu found that the judiciary has been proactive in some in-
stances, such as in cases involving freedom of expression. However, inconsisten-
cies in judicial decisions, often influenced by political contexts, were noted. The
study calls for a more consistent application of legal principles to protect civil lib-
erties (Chungu, 2020).

Thirdly, Fallon Jr. (2023) in “Managed Dissent: The Law of Public Protest,” ex-
amined U.S. judicial decisions on public protests through legal analysis and his-
torical context. Fallon revealed that laws surrounding public protest in the U.S.
make public contention more dangerous and less effective, emphasizing the judi-
ciary’s crucial role in balancing public order and civil liberties. The study identifies
the need for legal reforms to better protect the right to protest (Fallon Jr., 2023).

Fourthly, Barker et al. (2011) in “Civil Liberties and the Constitution: Cases and
Commentaries,” analyzed U.S. Supreme Court cases through a casebook approach.
The study provides a comprehensive analysis of civil liberty issues through leading
judicial decisions, highlighting the evolving nature of civil liberties and the judi-
ciary’s role in interpreting constitutional rights. Barker et al. suggest a need for
ongoing judicial education on civil liberties (Barker et al, 2011).

Fifthly, Zick (2023) in “The Law of Public Protest,” used legal and sociological
analysis to study U.S. public protest cases. Zick emphasized the judiciary’s role in
protecting the right to protest while maintaining public order, identifying legal
constraints that hinder effective public dissent. The study recommends legal re-
forms to enhance judicial protection of civil liberties (Zick, 2023).

In another context, Oloka-Onyango (2015) in “Judicial Protection of Human
Rights in Uganda,” sampled the Ugandan judiciary and human rights cases using
qualitative analysis. The study found that the Ugandan judiciary faces similar
challenges to Zambia, including political interference and limited resources, but
noted notable successes in protecting civil liberties. Oloka-Onyango highlights the
need for regional cooperation to strengthen judicial independence (Oloka-Onyango,
2015).

Then, Fredman (2018) in “Comparative Human Rights Law,” conducted a
comparative legal analysis of judicial decisions in various countries. Fredman
highlighted the differences and similarities in judicial approaches to human rights
across jurisdictions, underscoring the importance of judicial independence and
robust legal frameworks. The study suggests the need for harmonization of human
rights standards across different legal systems (Fredman, 2018).

Next, Combs et al. (2018) in “Civil Liberties and the Constitution,” analyzed
U.S. judicial decisions through a casebook approach. The study provides insights
into the judiciary’s role in interpreting and protecting civil liberties, discussing
landmark cases and their implications for civil rights. Combs et al. call for contin-
uous judicial training on civil liberties issues (Combs et al., 2018).

Tsesis (2023) in “Constitutional Rights and Their Limits,” used legal analysis to
explore U.S. constitutional cases. Tsesis examined the limitations of constitutional
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rights and the judiciary’s role in defining these limits, highlighting the balance
between individual rights and public interests. The study identifies the need for
clearer guidelines on the scope of constitutional rights (Tsesis, 2023).

In addition, Prempeh (2006) in “Africa’s Constitutionalism Revival: The Fall of
Authoritarian Regimes,” conducted a comparative analysis of African countries
transitioning to democracy. Prempeh examined the role of the judiciary in the
democratization process, highlighting the challenges faced by judiciaries in newly
democratic states. The study suggests the need for stronger legal institutions to
support judicial independence (Prempeh, 2006).

Lyles (2018) in “Civil Liberties and the Constitution,” analyzed U.S. Supreme
Court cases through a casebook approach. Lyles discussed the judiciary’s role in
protecting civil liberties through landmark decisions, providing a historical per-
spective on civil rights issues. The study suggests the need for ongoing judicial
reforms to address emerging civil liberties challenges (Lyles, 2018).

Continuing on case studies, Barker (2018) in “Civil Liberties and the Constitu-
tion,” used a casebook analysis to examine U.S. judicial decisions. Barker offered
a detailed examination of civil liberties issues and the judiciary’s role in addressing
them, highlighting key cases and their impact on civil rights. The study calls for
continuous legal education on civil liberties (Barker, 2018).

Perry Jr. (2018) in “Civil Liberties and the Constitution,” analyzed U.S. Su-
preme Court cases through a casebook approach. Perry provided insights into the
judiciary’s role in interpreting and protecting civil liberties, discussing landmark
cases and their implications for civil rights. The study calls for continuous judicial
training on civil liberties issues (Perry Jr., 2018).

Notably as seen above, the Zambian judiciary, like its counterparts in other ju-
risdictions, faces significant challenges in safeguarding civil liberties. Political in-
terference, limited resources and inconsistent application of legal principles are
common issues. However, the judiciary’s role remains crucial in upholding dem-
ocratic values and protecting individual rights. By learning from both local and
international case studies, Zambia can strengthen its judicial framework and en-

hance the protection of civil liberties.

12. Perspectives on Judiciary and Civil Liberties
12.1. Global Perspectives on The Judiciary and Civil Liberties

Different continents around the world exhibit diverse approaches to the judiciary
and civil liberties, reflecting their unique historical, cultural and political contexts.
The judiciary plays a crucial role in upholding civil liberties, ensuring that gov-
ernments respect the rights of individuals.

In Australia, the protection of civil liberties is primarily enshrined in the Con-
stitution and various legislative acts, despite the absence of a comprehensive Bill
of Rights. The High Court of Australia has played a pivotal role in interpreting
these protections, particularly through landmark cases that have expanded im-

plied rights, such as the implied freedom of political communication. However,
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challenges remain, including political pressures and the need for a federal Human
Rights Act to provide more robust protections (Australian Human Rights Com-
mission, 2024). The Australian judiciary continues to navigate these complexities,
striving to balance national security concerns with the protection of individual
freedoms.

Asia has also seen significant developments in the judiciary’s role in safeguard-
ing civil liberties. In India, the Supreme Court has been a formidable defender of
civil liberties, often stepping in to protect rights against governmental overreach.
Landmark cases such as Kesavananda Bharati v. State of Kerala (1973) established
the basic structure doctrine, preventing any amendments that would alter the
Constitution’s fundamental framework. More recently, the decriminalization of
certain acts as was the case in the matter of Navtej Singh Johar v. Union of India
(2018) marked a significant victory for civil rights (Greene & Khosla, 2018).

In Pakistan, the judiciary has had a tumultuous history, often caught between
military and civilian rule. Despite these challenges, the Supreme Court has made
notable strides in protecting civil liberties. The court’s proactive stance in cases
like the Suo Motu actions against enforced disappearances has highlighted its role
in upholding human rights. However, the judiciary’s independence remains un-
der threat from political interference and security concerns (Jesani, 2024).

Sri Lanka presents another complex scenario where the judiciary has been in-
strumental in both protecting and curtailing civil liberties. The misuse of laws
such as the Prevention of Terrorism Act has led to significant human rights
abuses. However, the judiciary has also delivered landmark judgments, such as the
ruling against the dissolution of Parliament in 2018, which reinforced the im-
portance of constitutional governance (Rathnarajah, 2024).

Not exempted from this is Europe, which has a rich tradition of judicial protec-
tion of civil liberties. In the United Kingdom, the Human Rights Act 1998 has
been a cornerstone in safeguarding individual rights, allowing courts to interpret
and apply the European Convention on Human Rights. The judiciary has played
a critical role in cases such as R (Miller) v. Secretary of State for Exiting the Euro-
pean Union (2017), which underscored the importance of parliamentary sover-
eignty and the rule of law (Brooks, 2023).

Germany’s Federal Constitutional Court is renowned for its robust defense of
civil liberties. The court’s decisions, such as the ruling on data retention laws, have
set significant precedents in protecting privacy and personal freedoms. The Basic
Law (Grundgesetz) provides a strong constitutional framework that empowers the
judiciary to act as a guardian of civil liberties (Liberties.eu, 2024a).

In France, the Constitutional Council (Conseil Constitutionnel) plays a vital
role in reviewing the constitutionality of laws. The judiciary has been active in
protecting civil liberties, particularly in the context of anti-terrorism measures.
The balance between security and freedom has been a contentious issue, with the
judiciary often stepping in to ensure that measures do not infringe on fundamen-
tal rights (Liberties.eu, 2022).
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The American continents also present a diverse landscape in terms of judiciary
and civil liberties. In the United States, the Supreme Court has been a pivotal in-
stitution in defining and protecting civil liberties. Landmark cases such as Brown
v. Board of Education (1954) and Roe v. Wade (1973) have had profound impacts
on civil rights and liberties. The Bill of Rights and subsequent amendments pro-
vide a robust framework for the judiciary to protect individual freedoms, although
debates continue over issues such as gun control and privacy (Britannica, 2024).

Canada’s judiciary, particularly the Supreme Court, has been instrumental in
interpreting the Canadian Charter of Rights and Freedoms. The court’s decisions
in cases like R v. Morgentaler (1988) and Vriend v. Alberta (1998) have signifi-
cantly advanced civil liberties, including reproductive rights and protections
against discrimination. The judiciary’s independence and its role in upholding the
Charter are central to Canada’s legal system (History Today, 2004).

In Mexico, the Supreme Court has increasingly asserted its role in protecting
civil liberties, particularly in recent years. The court’s decisions on issues such as
same-sex marriage and abortion rights reflect a growing commitment to human
rights. However, challenges such as corruption and political interference continue
to pose significant obstacles to judicial independence (Wikipedia, 2024).

South America also showcases a range of judicial approaches to civil liberties.
In Brazil, the Supreme Federal Court (STF) has been a key player in upholding civil
liberties, particularly in the context of political corruption and human rights abuses.
The court’s rulings on issues such as freedom of expression and LGBTQ+ rights
have been pivotal in advancing civil liberties. However, the judiciary faces chal-
lenges from political pressures and public distrust (Annenberg Classroom, 2024).

Argentina’s judiciary has a mixed record on civil liberties, with significant pro-
gress in some areas and setbacks in others. The Supreme Court has delivered land-
mark rulings on issues such as gender equality and indigenous rights. However,
the judiciary’s independence has been compromised at times by political interfer-
ence and corruption (US History, 2024).

In Chile, the judiciary has played a crucial role in the country’s transition to
democracy and the protection of civil liberties. The Constitutional Court has been
instrumental in reviewing laws and ensuring they comply with democratic prin-
ciples. However, the legacy of the Pinochet era continues to influence the judiciary

and efforts to fully restore judicial independence are ongoing (Liberties.eu, 2024b).

12.2. African Perspectives on the Judiciary and Civil Liberties

The African perspective on judiciary and civil liberties is diverse and complex,
reflecting the continent’s varied political, social and historical contexts. This is an
exploration of the role of the judiciary in safeguarding civil liberties across differ-

ent regions of Africa.

12.2.1. Southern Africa

In Southern Africa, South Africa stands out for its robust judicial system and
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commitment to civil liberties. Since the end of apartheid in 1994, South Africa has
developed one of the most progressive constitutions globally, emphasizing human
rights and the rule of law. The Constitutional Court has been instrumental in pro-
tecting civil liberties, as seen in landmark cases like Minister of Home Affairs v.
Fourie (2005), which legalized same-sex marriages. Despite these advancements,
challenges such as corruption and political interference persist, occasionally un-
dermining judicial independence®.

In Namibia, the judiciary has played a crucial role in maintaining the rule of
law since gaining independence in 1990. The Supreme Court of Namibia has been
proactive in upholding civil liberties, particularly in cases involving freedom of
expression and the press. However, the judiciary faces challenges, including lim-
ited resources and occasional political pressure>.

Botswana’s judiciary is known for its independence and effectiveness in pro-
tecting civil liberties. The High Court of Botswana has delivered significant rul-
ings, such as decriminalizing same-sex relations in 2019. Nevertheless, issues like

judicial appointments and resource constraints continue to pose challenges.

12.2.2. East Africa

In East Africa, Kenya’s judiciary has undergone significant reforms aimed at en-
hancing its independence and effectiveness. The 2010 Constitution established
a more autonomous judiciary, which has since played a pivotal role in safe-
guarding civil liberties. Notable cases include the nullification of the 2017 pres-
idential election results, which underscored the judiciary’s independence. How-
ever, the judiciary still grapples with challenges such as corruption and political
interference.

Uganda presents a more complex picture, with the judiciary often caught be-
tween upholding civil liberties and facing political pressures. The Supreme Court
has made notable decisions, such as ruling against the extension of the presidential
age limit in 2018. However, the judiciary’s independence is frequently compro-
mised by executive interference, particularly in politically sensitive cases.

Tanzania’s judiciary has faced increasing challenges in recent years, with grow-
ing concerns about its independence. While the judiciary has made efforts to pro-
tect civil liberties, such as ruling against the government’s ban on political rallies,
it often faces significant political pressure. The judiciary’s ability to act inde-

pendently is further hampered by limited resources and capacity.

12.2.3. West Africa

In West Africa, Ghana’s judiciary is widely regarded as one of the most independ-
ent and effective in the region. The Supreme Court of Ghana has played a crucial
role in upholding civil liberties, particularly in electoral disputes and human rights
cases. The judiciary’s independence is bolstered by a strong legal framework and

a culture of respect for the rule of law. However, challenges such as corruption

*Civil Liberty in South Africa: Freedom Under Law Three Decades After Apartheid.
*The Judiciary and the Rule of Law in Africa—Oxford Research Encyclopedias.
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and political interference remain®.

Nigeria’s judiciary has a mixed record on civil liberties. While the judiciary has
made significant rulings, such as decriminalizing same-sex relationships and pro-
tecting freedom of expression, it often faces challenges related to corruption and
political interference. The judiciary’s independence is further undermined by is-
sues such as inadequate funding and judicial appointments.

In Senegal, the judiciary is known for its independence and effectiveness in pro-
tecting civil liberties. The Constitutional Council has delivered important rulings,
such as upholding the rights of opposition parties and ensuring fair electoral pro-
cesses. However, the judiciary faces challenges, including limited resources and

occasional political pressure.

12.2.4. North Africa

In North Africa, Egypt’s judiciary has faced significant challenges in recent years,
particularly following the 2011 revolution. While the judiciary has made efforts to
protect civil liberties, such as ruling against the government’s restrictions on free-
dom of assembly, it often faces significant political pressure. The judiciary’s inde-
pendence is further compromised by issues such as judicial appointments and
limited resources.

Tunisia’s judiciary has played a crucial role in the country’s transition to de-
mocracy following the 2011 revolution. The judiciary has been instrumental in
upholding civil liberties, particularly in cases involving freedom of expression and
the press. However, the judiciary faces challenges, including limited resources and
occasional political pressure.

Morocco’s judiciary has made significant strides in recent years, with reforms
aimed at enhancing its independence and effectiveness. The judiciary has played
a crucial role in protecting civil liberties, particularly in cases involving freedom
of expression and the press. However, challenges such as corruption and political

interference remain.

12.2.5. Central Africa

In Central Africa, the Democratic Republic of Congo (DRC) presents a challeng-
ing environment for the judiciary. The judiciary often faces significant political
pressure and interference, undermining its ability to protect civil liberties. Despite
these challenges, the judiciary has made efforts to uphold the rule of law, particu-
larly in cases involving human rights abuses.

Cameroon’s judiciary faces similar challenges, with significant political inter-
ference undermining its independence. While the judiciary has made efforts to
protect civil liberties, such as ruling against the government’s restrictions on free-
dom of assembly, it often faces significant political pressure. The judiciary’s ability
to act independently is further hampered by limited resources and capacity.

In Gabon, the judiciary has made efforts to protect civil liberties, particularly in

*Ghana: Freedom in the World 2024 Country Report|Freedom House.
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cases involving freedom of expression and the press. However, the judiciary often
faces significant political pressure, undermining its independence. The judiciary’s
ability to act independently is further hampered by issues such as judicial appoint-
ments and limited resources.

To sum up, the judiciary’s role in protecting civil liberties varies significantly
across different regions of Africa. While some judiciaries have made remarkable

strides in upholding individual rights, others continue to face significant challenges.

12.3. Zambian Perspectives on The Judiciary and Civil Liberties

Civil liberties in Zambia are treated as fundamental rights by the judiciary, en-
shrined in the Constitution and protected through various legal mechanisms. The
Zambian judiciary, comprising the Supreme Court, High Court, Industrial Rela-
tions Court, Subordinate Courts and Local Courts, plays a crucial role in uphold-
ing these liberties. The Bill of Rights, embedded in the Constitution, guarantees
freedoms such as expression, assembly and association. The judiciary has been
proactive in interpreting these rights, as seen in landmark cases like Christine
Mulundika and 7 Others v. The People (1995), which struck down restrictive pro-
visions of the Public Order Act, affirming the right to freedom of assembly (Zam-
bia Law Development Commission, 2021e).

Despite these efforts, the judiciary faces significant challenges, including polit-
ical interference, corruption and limited resources. These issues sometimes un-
dermine judicial independence and the effective enforcement of court decisions.
For instance, while the judiciary has ruled in favor of journalists and activists in
cases involving freedom of expression, the implementation of these rulings often
encounters resistance from other branches of government (Freedom House,
2023a). The establishment of the Human Rights Commission has provided an ad-
ditional layer of protection, although it lacks judicial powers and primarily serves

an advisory role (Zambia Law Development Commission, 2021f).

13. A Comparative Analysis of Zambia with Other Countries

When comparing Zambia’s judiciary and civil liberties with those of other coun-
tries, several key differences and similarities emerge. In Southern Africa, South
Africa’s judiciary is renowned for its independence and progressive rulings, par-
ticularly in the post-apartheid era. The Constitutional Court has delivered land-
mark judgments on issues such as same-sex marriage and freedom of expression
(Moyo, 2020). In contrast, while Zambia’s judiciary has also made significant rul-
ings, it faces more pronounced challenges related to political interference and re-
source constraints (Zambia Law Development Commission, 2021e).

In East Africa, Kenya’s judiciary has undergone substantial reforms, enhancing
its independence and effectiveness. The nullification of the 2017 presidential elec-
tion results by the Supreme Court demonstrated its commitment to upholding the
rule of law (Freedom House, 2023b). Zambia’s judiciary, while proactive in some

areas, has not experienced similar high-profile interventions in electoral matters.
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However, both countries face challenges related to corruption and political pres-
sure (Zambia Law Development Commission, 2021e).

West Africa presents a mixed picture. Ghana’s judiciary is widely respected
for its independence and role in upholding civil liberties. The Supreme Court
has been pivotal in resolving electoral disputes and protecting human rights
(Freedom House, 2024). Zambia’s judiciary shares a similar commitment to civil
liberties but operates in a more constrained environment, with greater chal-
lenges in enforcing judicial decisions (Zambia Law Development Commission,
2021e).

In North Africa, Egypt’s judiciary has faced significant political interference,
particularly following the 2011 revolution (Freedom House, 2023c). While Zam-
bia’s judiciary also contends with political pressures, it operates in a more stable
political environment. Both countries, however, struggle with issues related to ju-
dicial independence and resource limitations (Zambia Law Development Com-
mission, 2021e).

In Asia, India’s judiciary is known for its activism and robust protection of civil
liberties, with landmark rulings on issues such as privacy and LGBTQ + rights
(Indian Politics-I, 2019). Zambia’s judiciary, while proactive, has not achieved the
same level of judicial activism. However, both judiciaries face challenges related
to case backlogs and resource constraints (Zambia Law Development Commis-
sion, 2021e).

North America offers a different perspective. The United States’ judiciary, par-
ticularly the Supreme Court, has a long history of protecting civil liberties through
landmark rulings (Britannica, 2023). Zambia’s judiciary, while committed to civil
liberties, operates within a different legal and political context, with more signifi-
cant challenges related to enforcement and political interference (Zambia Law De-
velopment Commission, 2021e).

In South America, Brazil’s judiciary has been active in addressing political cor-
ruption and human rights abuses®. Zambia’s judiciary, while also addressing cor-
ruption and human rights issues, faces more pronounced challenges related to re-
source constraints and political pressure (Zambia Law Development Commission,
2021e).

In summary, Zambia’s judiciary shares common challenges with other coun-

tries, such as political interference and resource limitation.

14. Gaps in Literature Study Review and Research

Despite extensive research on civil liberties, significant gaps persist in the litera-
ture. One notable gap is the integration of customary and statutory law in the
context of civil liberties. Current studies often examine these legal systems inde-
pendently, but there is a lack of comprehensive research that explores their inter-
play and the implications for individual rights. This gap is particularly relevant in

jurisdictions with dual legal systems, where both customary and statutory laws

*Brazil: Freedom in the World 2023 Country Report|Freedom House.
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coexist and influence the protection of civil liberties.

Another gap is the limited empirical research on the effectiveness of judicial
interventions in safeguarding civil liberties. While theoretical frameworks and le-
gal principles are well-documented, there is a scarcity of empirical data evaluating
the actual impact of judicial decisions on the protection of civil liberties. Future
research needs to focus on empirical studies that assess how judicial rulings trans-
late into real-world outcomes, particularly in enhancing or undermining civil lib-
erties.

Additionally, there is a gap in the literature regarding the role of international
human rights treaties in shaping domestic legal frameworks. Although the content
and significance of these treaties are extensively studied, fewer studies explore
their implementation and enforcement at the national level. This gap is critical for
understanding the practical challenges and successes in integrating international
human rights standards into domestic legal systems, especially in countries with
dual legal systems.

The literature also reveals a gap in examining the gender-specific impacts of
legal frameworks on civil liberties. While there is considerable research on gender
equality and women’s rights, there is less focus on how legal frameworks, both
customary and statutory, differentially affect men and women in the context of
civil liberties. Addressing this gap requires gender-sensitive analyses that can in-
form more equitable legal reforms and judicial practices.

Furthermore, there is a methodological gap in the existing literature. Many
studies rely heavily on qualitative methods, such as case studies and doctrinal
analysis, without incorporating quantitative approaches that could provide a
broader perspective on the issues. This methodological gap limits the ability to
generalize findings and hinders the development of comprehensive strategies for
protecting civil liberties. Incorporating mixed-methods research will address this
gap by combining the depth of qualitative insights with the breadth of quantitative
data.

Lastly, there is a contextual gap in the literature concerning the specific socio-
political and economic conditions that influence the protection of civil liberties.
While general principles and frameworks are well-documented, there is a lack of
context-specific studies that consider the unique challenges and opportunities in
different jurisdictions. This gap is particularly pertinent for countries where his-
torical, cultural and economic factors play a significant role in shaping the legal
landscape and the protection of civil liberties.

This study is relevant because it addresses these gaps by providing a compre-
hensive analysis of the interplay between customary and statutory law, evalu-
ating the empirical impact of judicial decisions and examining the implemen-
tation of international human rights treaties. It also incorporates gender-sen-
sitive analyses and employs mixed-methods research to offer a broader per-
spective on the protection of civil liberties in specific socio-political and eco-

nomic contexts.
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15. Conclusion

This paper meticulously examines several principles, relationships, knowledge
gaps, and generalizations concerning the challenges and effectiveness of the Zam-
bian judiciary in safeguarding civil liberties. The analysis reveals that factors such
resource constraints, political interference, public trust, inadequate legal frame-
works and access to justice are critical issues affecting the judiciary’s ability to
protect civil liberties effectively.

Resource constraints were identified as a significant hindrance, impeding the
judiciary’s capacity to manage cases efficiently and deliver timely justice. This
aligned with existing literature that indicated the importance of adequate funding
and resources for judicial efficacy. However, this study highlights the acute impact
of these constraints in a developing country context like Zambia, where the judi-
ciary’s operational capacity is substantially compromised.

Additionally, political interference emerges as another critical challenge, with
findings indicating that the judiciary’s independence is frequently undermined by
executive pressures. This issue resonates with established theories on the necessity
of judicial independence for the protection of civil liberties. The study’s results
corroborate existing literature but also emphasize the unique manifestations of
political interference in Zambia, particularly through the executive influence on
judicial appointments and rulings.

Furthermore, public trust in the judiciary was found to be pivotal in ensuring
effective legal redress and protection of civil liberties. Historical instances of cor-
ruption and inefficiency have eroded this trust, as reflected in both the study and
prior research. This distrust discourages individuals from seeking justice, thereby
weakening the judiciary’s role in safeguarding civil liberties. The findings suggest
a strong correlation between public confidence and judicial effectiveness, aligning
with broader scholarly discourse on the subject.

The paper also highlights inadequacies in the legal framework, noting that out-
dated or insufficient laws hinder the judiciary’s capacity to address contemporary
challenges to civil liberties. This observation is consistent with existing literature
advocating for continuous legal reforms to adapt to evolving societal needs. The
study specifically pointed out the necessity for legal frameworks that are dynamic
and responsive to the changing landscape of civil rights protections.

Another factor, access to justice, particularly for marginalized groups, was iden-
tified as a considerable barrier. The focus on criminal legal aid often leaves civil
cases underrepresented, disproportionately affecting the poor. This finding agreed
with previous research that underscore the disparity in legal representation and
its impact on civil liberties. The study calls for more inclusive legal aid systems to
bridge this gap.

Interestingly, the study noted exceptions and lack of correlation in certain ar-
eas. For instance, while resource constraints are universally acknowledged as a

barrier, their impact varied significantly across different regions and types of cases
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within Zambia. Additionally, the relationship between political interference and
judicial outcomes was not always linear, suggesting other mediating factors at
play.

The theoretical frameworks of classical liberalism, social contract theory, utili-
tarianism, legal positivism, critical legal studies and human rights were instru-
mental in analyzing the Zambian judiciary’s role. These frameworks provided a
robust lens to understand how civil liberties are theoretically and practically up-
held. The study’s findings generally aligned with these theories, reinforcing the
importance of individual rights, balanced governance, societal well-being and crit-
ical scrutiny of legal applications.

The interplay between customary and statutory law was also critical in under-
standing the complexities faced by the Zambian judiciary. Customary law, while
rooted in traditional practices, often conflicts with statutory provisions, particu-
larly in areas such as marriage, inheritance and land tenure. This duality requires
careful navigation such as codification of customary law to ensure that civil liber-
ties are upheld within the broader legal framework.

International human rights treaties and standards further influence Zambia’s
legal landscape. Treaties such as the ICCPR and the African Charter on Human
and Peoples’ Rights integrate global human rights norms into Zambia’s domestic
legal system. The judiciary plays a crucial role in interpreting these treaties within
the national context, ensuring that international standards are met.

The practical implications of this research are significant as they show the ne-
cessity for systemic reforms to bolster the judiciary’s independence, resource al-
location and public trust. Addressing these challenges through targeted legal and
policy reforms can enhance the judiciary’s capacity to protect civil liberties effec-
tively. The study also highlights the importance of empirical research in informing
these reforms, advocating for a data-driven approach to enhance judicial effec-
tiveness.

All in all, this research presents a comprehensive analysis of the Zambian judi-
ciary’s challenges in safeguarding civil liberties. By addressing resource constraints,
political interference, public trust, legal frameworks and access to justice, the
study provides actionable insights for improving the judiciary’s role in safeguard-

ing civil liberties.

Recommendations

The findings not only contribute to existing literature but also offer practical rec-

ommendations for enhancing civil liberties protection in Zambia.

® Enhanced funding and resource allocation is imperative to increase financial
and human resources allocated to the judiciary,

® Strengthening judicial independence is crucial by implementing measures to
shield the judiciary from political interference.

e Efforts should be intensified to harmonize customary law with statutory pro-

visions to reduce conflicts and ambiguities.

DOI: 10.4236/blr.2024.154106

1906 Beijing Law Review


https://doi.org/10.4236/blr.2024.154106

M. Simwatachela

o Strengthening the integration of international human rights treaties into do-

mestic law is essential.
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